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PER CURI AM
Def endant - appel | ant Cecelia Jane Rutherford (Rutherford) was
convicted, on her plea of guilty pursuant to a plea agreenent, of
wire fraud contrary to 18 U . S.C. 8§ 1343, as charged in a one-count
superseding information, and was sentenced to ten nonths'

confinenent, followed by three years' supervised release, and a

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



fifty dollar special assessnent.! She appeals, claimng as her
sol e asserted ground of error that the district court inproperly
cal cul at ed t he amount of | oss which should be attributed to her for
pur poses of cal culating her sentence under the guidelines.

From Novenber 1, 1991, until Decenber 18, 1991, Rutherford
worked as a salesman for G tybest Financial Services, Inc.
(G tybest).

Ci tybest was a boiler roomschene devised to obtain noney as
an advanced fee of $250 for arranging nonexistent |loans up to
$40, 000. Rutherford and ot her sal espeopl e woul d answer phone cal | s
from individuals making inquiries from newspaper and television
advertisenents. Wrking fromand beyond a script, Rutherford and
others would give their initial pitch, which included instruction
to the buyer/borrower to call back after an hour. On the second
call, the sal esperson would tell the buyer that a | ender had been
found for the | oan and that the | oan woul d be forthcomng in one to
two weeks from the recei pt of the $250 fee. No one received a
| oan.

During the period that Rutherford worked at Citybest, she was
personal |y responsi bl e for approxi mtely $16, 000 of sales. Total
sales from the sane period were approximtely $148, 250. The
probation officer recommended calculating Rutherford's offense
| evel based on the total sales figure. Rutherford objectedto this
reconmendati on, arguing that she did not jointly undertake crim nal

activity with the other salespeople; therefore, she should be

. At sentencing, she was called by her married nanme, Cecelia
Jane Rut herf ord- Baker.



accountable only for her sales. Rutherford did not dispute that
t hese other sales were reasonably foreseeable to her, and she did
not dispute the facts found within the PSR

At sentencing, a codefendant fromthe schene, Sandra Kennedy, 2
testified that, as a sal esperson for G tybest, she did not share in
the profits fromthe sal es nade by others. She also testified that
she viewed the other salespeople as conpetitors and that
confrontation occurred between sal espeopl e when the one handling
the first phone call did not receive the custoner's second phone
call, thus losing the sales conm ssion. On cross-exam nation,
Kennedy admtted that all the sal espeople worked in the sanme room
and that she had no know edge of how t he conpany divi ded t he phone
calls between the tel emarketers. Rut herford's attorney inforned
the court that Rutherford's testinony would be the sanme as
Kennedy's. W thout objection fromthe governnent, the court deened
Kennedy's testinony to be Rutherford' s.

The district court found that Rutherford and Kennedy engaged
wth others in ajointly undertaken crimnal activity, the overal
schene set up to defraud the buyer/borrowers calling the G tybest
t el ephone nunber. The court expressly found that "each of these
defendants agreed to participate in that crimnal activity by
meki ng tel ephone calls and generating incone for the operation of
the overall schene, to perpetuate the existence of the overall
schenme. Wthout the activities of these defendants and others |ike

t hese defendants, the schene sinply wouldn't have worked." The

2 Kennedy al so objected to the use of the total sales figure to
cal cul ate her offense |evel.



scope of Rutherford and Kennedy's agreenents included their
respective "enage[nent] in activities that would further the
interests of the entire schene . . . that they would generate
i ncone to cause the business to continue to operate.”

The district court used the offense | evel and crim nal history
category found in the PSR and, after granting a downward departure,
sentenced Rutherford to ten nonths' inprisonnent.

Rut herford argues that her offense | evel should be figured on
her $16,000 sales for Citybest, not on the total sales generated
for Gtybest by all the tel ephone sal espeopl e during her period of
wor k. According to Rutherford, the scope of her jointly undertaken
crimnal activity was her enploynent contract with her enployer,
and the crimnal activity was jointly undertaken between herself
and her enployer. Application of the guidelines are reviewed de
novo, while the underlying findings of fact are reviewed for clear
error. United States v. Brown, 7 F.3d 1155, 1159 (5th Cr. 1993).
"A factual finding is not clearly erroneous as |long as the finding
'is plausible in light of the record as a whole.'" Id. (citation
omtted).

Rut herford is held accountable for relevant conduct of "all
reasonably foreseeable acts . . . of others in furtherance of the
jointly undertaken crimnal activity." U S S.G 8§ 1Bl1.3(a)(1)(B).
"In determining the scope of the crimnal activity that the
particul ar defendant agreed to jointly undertake . . . the court
may consider any explicit agreenent or inplicit agreenent fairly
inferred fromthe conduct of the defendant and others." U S S G

8§ 1B1.3, coment (n.2).



The district court found that the scope of the crimnal
activity which Rutherford agreed to join included the perpetuation
of the overall schene and that Rutherford jointly undertook this
crimnal activity with her enployer, Ctybest, and the other
t el ephone  sal espeopl e. The factual resune acconpanyi ng
Rut herford' s plea agreenent referred to the actions of "Rutherford
and others,"” without [imtation to Rutherford and her enployer
The PSR, adopted by the district court and containing facts which
Rut herford di d not dispute, described G tybest's operation, the use
of telephone salespeople, and the simlarity of information
provi ded by the sal espeopl e that investigators spoke with over the
t el ephone. Further, Kennedy's testinony indicated that it was
possible for a telephone caller to speak with nore than one
sal esperson through the two-call transaction and that all the
t el ephone |ines ended in the same room where all the sal espeople
wor ked. Based on the record, the district court's finding as to
the scope of the jointly undertaken crimnal activity that
Rut herford agreed to join is plausible. See Brown, 7 F.3d at 1159.

Rutherford "is accountable for the conduct (acts and
om ssions) of others that was both: (i) in furtherance of the
jointly undertaken crim nal activity; and (ii) reasonably
foreseeable in connection with that crimnal activity." US S G
8§ 1B1.3, comment (n.2); see United States v. Evbuomwan, 992 F.2d
70, 74 (5th Cr. 1993). Rutherford does not dispute that the other
sales were reasonably foreseeable and that the district court so
f ound. As explained above, the district court's findings

concerning the first requirenent are not clearly erroneous.
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Therefore, the guidelines were properly applied in holding
Rut herford accountable for the total sales of the crimnal
activity.

Rut herford' s conviction and sentence are accordingly

AFFI RVED.



