IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10130
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
LEE WAYNE HAMMONDS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-CR-102-P)

(Decenber 22, 1994)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Lee Hanmmonds appeal s his conviction for mari huana and firearm
offenses in violation of 18 U S.C. 88 922(g)(1) and 924(c) and 21
US C 8§ 841(a)(1). Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



An undercover surveillance team suspected that Hanmonds
possessed firearns at his place of business. They obtained a
warrant and conducted a search of the prem ses, reveal i ng Harmonds,
in his office, in possession of marihuana and firearns. The
of ficers discovered approximately thirteen pounds of marihuana,
several rifles and shotguns, and over $5,000 cash from Hamonds's
of fice and truck. Hammonds consented to a search of his residence,
where officers |ocated additional firearns that Hanmonds adm tted
bel onged to him

The grand jury indicted Hammonds on three counts:
(1) possession of marihuana with intent to distribute; (2) being a
felon in possession of firearns; and (3) using a firearm in
relation to a drug trafficking crine. Hamonds pleaded guilty to
counts one and two. After a trial by jury, Hammonds was convi cted
on count three.

.
A

Hammonds al |l eges that the district court did not conply with
the requirenents of FED. R CRIM P. 11 at his guilty plea colloquy
and that the court's om ssions did not constitute harml ess error.
Specifically, Hammonds contends that the district court failed to
explain the elenents of the crines or determ ne that he understood
them and that the error is not harm ess because the court also
failed to establish a factual basis for the crines.

Hammonds does not advance specific argunents regarding his

lack of understanding of the rmarihuana possession charge.



Regarding the firearns possession charge, however, Hammobnds
mai ntains that he did not understand that he had to "know ngly
possess the firearns." Hammonds contends that sone of the firearns
did not belong to himand that he believed he could | egally possess
firearns. Hammonds argues that the trial court's failure to
"personally infornf] [hin] of the charges and ascertain[] his
under st andi ng of those charges" affected his willingness to plead
guilty.

Rule 11 requires the district court, before accepting a guilty
pl ea, to address the defendant in open court and i nformhi mof, and

determne that he understands, inter alia, "the nature of the

charge to which the plea is offered.” United States v. Johnson

1 F.3d 296, 299 (5th Gr. 1993) (en banc) (quoting FED. R CRM
P. 11(c)(1)). To satisfy rule 11, the court nust personally advise
the defendant of the nature of the charges against him and
establish on the record that the defendant understands t he charges.

United States v. Shacklett, 921 F.2d 580, 582-83 (5th Cr. 1991).

Moreover, "[n]otw thstanding the acceptance of a plea of guilty,
the court shoul d not enter a judgnent upon such plea w thout making
such inquiry as shall satisfy it that there is a factual basis for
the plea.” Feb. R CRMm P. 11(f).

In reviewing a rule 11 challenge, this court utilizes a two-
question, harm ess-error analysis: "(1) Did the sentencing court in
fact vary fromthe procedures required by rule 11, and (2) if so,
did such variance affect substantial rights of the defendant?"

Johnson, 1 F.3d at 298. To determ ne whether substantial rights



have been affected, this court focuses on whether the rule 11 error
"may reasonably be viewed as having been a material factor
affecting [defendant]'s decision to plead guilty.” [d. at 302.
Johnson requires reversal and vacatur only when the chall enged
variance affects the defendant's substantial rights. [d. at 298.

When the court reviews a rule 11 challenge, it "principally"
considers the transcript of the plea colloquy hearing. 1d. The
court will review other portions of the record on appeal that are
"tenporally relevant” to the defendant's know edge and under st and-
ing of the nature of the charges. Id. at 298, 302-03. Such
sources nust be clothed with "indicia of dignity, solemity, and
reliability sufficient to the purposes of the rule." 1d. at 302-
03.

During the rule 11 coll oquy, the district court asked Hanmonds
whet her he had received and reviewed a copy of the indictnent.
Hammonds responded affirmatively. The court infornmed Hammonds t hat
he was charged with possession of marihuana with intent to
distribute and of being a convicted felon in possession of a
firearm Several tinmes the court asked Hammonds whether he
understood the charges and the penalties associated with them
Each ti me, Hammonds answered, indicating that he understood. The
court explained the rights Hammonds was wai ving, the punishnents
associated with each count, and the terns of sentencing and
supervi sed rel ease. The court ascertai ned t hat Hanmonds' s attorney
had di scussed the nature of the charges with himand that Hamonds

was entering his plea voluntarily and w t hout coercion.



The court provided no explanation of the crinmes or factua
basis for the pleas. The court did not read the indictnent or
explain the elenents of the crinmes. There was no pl ea agreenent or
factual resune. Neither the court nor the prosecutor established
a factual basis for Hammonds's guilt.

Hammonds did not admt to facts establishing the el enents of
the crines. Rat her, after the jury was reconvened to begin the
trial on count three, the court had the prosecutor read the
i ndi ct nent . At that time, Hamonds's attorney responded that
Hammonds "woul d plead guilty" to counts one and two. |mrediately
thereafter, the court explained to the jury that "M . Hanmonds has
determ ned that he will enter a plea of guilty to Counts One and
Two. "

"For sinple charges . . . a reading of the indictnent,
foll owed by an opportunity given the defendant to ask questions

about it will usually suffice." United States v. G een, 882 F.2d

999, 1005-06 (5th G r. 1989). Moreover, if the record shows that
defense counsel explained the nature of the offense to the
def endant or that the defendant otherw se understood the charge,
the failure of the trial court to explain those el enents does not

render the plea involuntary. Henderson v. Mrgan, 426 U S. 637

645-47 (1976); Davis v. Butler, 825 F.2d 892, 893-94 (5th Cr.

1987) .
I n support of his position, Hammonds contends that he did not
understand that possession of a firearm outside of his hone was

illegal and that sone of the firearnms did not belong to him The



critical elenent of the offense, however, is "know ng possession."

See, e.q., United States v. WIIlis, 6 F.3d 257, 264 (5th Cr.

1993); United States v. Evans, 950 F.2d 187, 192 n.7 (5th Gr.

1991). Moreover, "[i]llegal possession of firearnms may be either

actual or constructive." United States v. Knezek, 964 F.2d 394,

400 (5th Cr. 1992). Constructive possession includes "ownership,
dom nion, or control over the contraband itself or over the

prem ses in which the contraband is | ocated. United States v.

McKni ght, 953 F. 2d 898, 901-03 (5th Gr.), cert. denied, 112 S. C
2975 (1992).

Al t hough the district court did not conply strictly with the
requi renents of rule 11, neither Hammonds nor his attorney objected
to the court's rule 11 colloquy at the hearing or in the
presentence report. Furthernore, Hammonds admtted his guilt to
t he essential elenents of counts one and two when he testified in
the trial on count three that (1) he was in possession of mari-
huana; (2) he intended to distribute it; (3) he was a felon; and
(4) he was in possession of firearns. Hanmonds's testinony al so
indicated that he understood that ownership of the guns was
irrelevant to the firearns possession charge.

In his brief, Hanmmonds does not indicate how the court's
failure to explain the elenents of the crinmes affected his
under st andi ng of the offenses or his willingness to plead qguilty.
Because Hammonds testified to his qguilt to the elenents of the
crinmes, a sufficient factual basis exists for his pleas, and it is

plain fromthe tenporally relevant records that he understood and



admtted the elenents of the offenses. Therefore, the court's

errors are harml ess.

B

Hammonds ar gues that his conviction shoul d be reversed because
t he governnent constructively anended the i ndi ctnment by i nplicating
the firearns recovered fromHamonds' s resi dence i n a hypot heti cal,
mobi |l e, drug-trafficking enterprise. Hammonds contends that the
trial court acquiesced in the anmendnent of the indictnment by
denyi ng Hammonds's notion for a bill of particulars, which sought
to have the governnent designate the firearns alleged in count
three; by allowing the firearns retrieved fromHamonds' s resi dence
into evidence; and by overruling Hanmonds's evidentiary objections
and notion for judgnent for acquittal.

Hammonds further contends that the guns retrieved from his
resi dence had no connection to the mari huana trafficking charge and
that their type and |ethal appearance prejudiced the jury's
consideration of the facts. 1d. Hammonds nmai ntains that the guns
di scovered with the mari huana in his office and truck were "ol d,
singl e shot, shotguns in need of repair" and "a punp shotgun .

[ placed in his truck] for aesthetic reasons."

A constructive anendnent occurs if the trial court's instruc-
tions and evidentiary rulings allow proof of an essential el enent
of a crinme on an alternative basis permtted by statute but not

charged in the indictnent. United States v. Restivo, 8 F.3d 274,

279 n.20 (5th Gir. 1993), cert. denied, 115 S. C. 54 (1994). |If




this occurs, reversal is required. |d.

An appel | ant who rai ses an issue for the first tinme on appeal
has the burden to showthat there is actually an error, that it is
plain ("clear" or "obvious"), and that it affects substantial

rights. United States v. dano, 113 S. . 1770, 1776-79 (1993)

(interpreting "plainerror” of FED. R CRM P. 52(b)). Plain errors
are "readi ly apparent” errors with "cl ear answers under the current

law' Iin effect at the time of the decision. United States .

Calverley, No. 92-1175, 1994 U S. App. LEXIS 29226 (5th Cir.
Cct. 24, 1994) (en banc).

Even when the appellant carries his burden, "Rule 52(b) is
perm ssive, not mandatory. |If the forfeited error is "plain' and
“affect[s] substantial rights,' the Court of Appeals has authority
to order correction, but is not required to do so." {dano, 113
S. . at 1778 (quoting rule 52(b)).

In his reply brief, Hammonds asserts that his relevance and
FED. R EviD. 404(b) objections preserved the constructive anendnent
argunent that he now rai ses on appeal. Hammonds, however, never
argued specifically that the governnent was using the firearns
retrieved from his residence to anend the indictnent. Thus,
Hammonds' s constructi ve anendnent chal | enge ar guabl y was not rai sed
adequately in the district court, and we coul d choose to reviewthe

district court's ruling for plain error only. See United States v.

Condren, 18 F.3d 1190, 1192 n.5 (5th Cr.), cert. denied, 115 S.

Ct. 161 (1994). Even assum ng that Hanmonds adequately raised the

objection in the district court, however, his argunent is w thout



merit.
Hammonds' s argunent that the district court and t he gover nnent

constructively anended the indictnment is based upon United States

v. Pedigo, 12 F.3d 618, 629-31 (7th Gr. 1993), and United States

v. WIlloughby, 27 F.3d 263, 265-68 (7th Gr. 1994). |In Pedigo, the

i ndi ctment charged the defendant with the use of a firearm in
relation to a specific drug charge: count two, possession wth
intent to distribute mari huana. Pedigo, 12 F. 3d at 629. Evidence
of a gun belonging to an all eged co-conspirator was i ntroduced, and
the jury was inforned by the court and by the governnent that
either the marihuana charge or a conspiracy charge, a charge
alleged in the count one indictnent, could be used as a basis for
t he defendant's conviction on the weapons charge. |d. at 630. The
court determ ned that conviction on the § 924(c) charge coul d not
be based upon co-conspirator liability, as the firearnms count of
the indictnent specifically did not include that charge. 1d. at
631. Thus, the court concluded that the jury charge, the prosecu-
tion's argunents, and the adm ssion into evidence of the co-

conspirator's gun i nperm ssibly anended the indictnent. 1d.

In WI I oughby, the indictnent charged the use of a firearmin

relation to distribution of cocaine. WIIoughby, 27 F.3d at 266.

The defendant was also charged with possession with intent to
di stribute cocaine, but that charge was not contained wthin the
i ndictment on the 8 924(c) count. 1d. The court determ ned that
the governnent, by the way it framed the indictnent, narrowed the

weapons charge to use of a firearmonly with the cocai ne distribu-



tion charge. No evidence linked the gun to the distribution of
cocai ne, and no evidence indicated that any distribution occurred
where the gun was located. |1d. at 267. The court determ ned that
a "hypothetical future distributionis not alegitimte basis" for
a conviction. 1d. The court further explained that the possession
charge could have provided the basis for the weapons charge on a
protection theory, but not when the possession charge fell outside
the scope of the indictnent. 1d. Thus, the court concluded that
the indictnent had been constructively anended and reversed the
conviction. 1d.

The Pedi go case i s distinguishable, because the court all owed
evidence of a co-conspirator's weapon to be inputed to the
def endant when the conspiracy charge was not included in the
indictnment on the 8 924(c) charge. WII|oughby also differs from
the case at hand because weapons evidence connected to the
possessi on charge was used to convict the defendant on a 8§ 924(c)
indictnment alleging use of a firearmin connection wth distribu-
tion. Li ke these cases, Hammond's indictnment on count three
specifies that a firearm was used in connection with a specific
drug charge. Unlike these cases, the evidence presented did not
broaden the indictnent beyond its own terns.

The indictnent charged that on COctober 30, 1992, Hammonds
"know ngly use[d] and carr[ied] a firearmduring and inrelationto
a drug trafficking crinme, nanely: possession of marihuana, a
Schedul e | controlled substance, with intent to distribute." The

indictment did not allege the use of any particular firearm

10



Hammonds testified to his guilt on the mari huana charge, a crine
that the trial court defined as drug-trafficking. Hammonds
adm tted possession of the guns in his office and testified that
the guns were within his reach. He testified that the shotgun
recovered from his truck belonged to him He had mari huana and
guns in his office and in his truck. Thus, w thout considering the
firearns retrieved from Hanmonds's resi dence, the jury reasonably
could have concluded that a firearm was avail able for Hammonds's
use or protection in connection with his drug-trafficking activi-

ties. See Coburn, 876 F.2d at 375; United States v. Vel gar-Vivero,

8 F. 3d 236, 241-42 (5th Cr. 1993) (holding that | oaded guns within
defendant's reach satisfy requirenment that firearm need only be
avai l abl e to provide protection during the conm ssion of offense),

cert. denied, 114 S. C. 1865 (1994).

To convict Hamonds under § 924(c), the government was
required to prove beyond a reasonable doubt only that he
(1) commtted the drug-trafficking crine; (2) know ngly used or
carried a firearm and (3) used or carried the firearmduring and

inrelationtothe crine. United States v. WIlis, 6 F.3d 257, 264

(5th Gr. 1993). "Conviction under [18 U S. C. 8§ 924(c)(1)] does
not depend on proof that the defendant had actual possession of the
weapon or used it in any affirmative manner[,] [but only that] the
firearm was available to provide protection to the defendant in
connection wth his -engagenent in drug trafficking."” Id.
(internal quotation and citation omtted).

The governnent need not prove that the gun was actually used

11



or brandi shed; the evidence is sufficient if it shows that "the
firearmfacilitated or had arole in the crinme, such as enbol deni ng
an actor who had the opportunity or ability to display or discharge
the weapon to protect hinself or to intimdate others.” United

States v. Coburn, 876 F.2d 372, 375 (5th Cr. 1989). W recently

concluded that "the focus of [8 924(c)] is upon the use of any
firearmso long as it is used in the comm ssion of an enunerated

predicate crinme." United States v. Correa-Ventura, 6 F.3d 1070,

1085 (5th Gr. 1993).

No constructive anmendnment occurred in this case, as the
evi dence presented at trial established the essential elenents of
the offense as they were alleged in the indictnent. Ther ef or e,
there was no error, plain or otherwi se. Hammbnds does not argue on
appeal, as he did in the district court, that the evidence of
firearns at his house should have been excluded as irrelevant or
too prejudicial. Accordingly, Hanmmonds's conviction on count three
must be uphel d.

AFFI RVED,
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