IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10120

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
DEREK GLEN ADKI NS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-CR231-D-01)

(Decenber 28, 1994)
Before KING JOLLY and DeMOSS, Circuit Judges.
PER CURI AM *

Derek d en Adkins, pursuant to a plea bargain, pleaded
guilty to possession of cocaine with the intent to distribute and
to aiding and abetting that crinme in violation of 21 U S.C 8§
841(a)(1l) and (b)(1)(B)(ii). The district court accepted the
pl ea and set the case for sentencing. Subsequently, Adkins was

sentenced to 262 nonths inprisonnent and to five years supervised

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



rel ease, and ordered to pay a mandatory speci al assessnent of
fifty dollars. Alleging that his guilty plea was involuntary and
unintelligent and that his plea was entered in violation of
Federal Rules of Crimnal Procedure 11 and 32, Adkins appeals.

W affirm

| . BACKGROUND

In June of 1993, Adkins and a codefendant were charged in a
t hree-count indictment. Adkins was naned in two of the counts.
First, Adkins was charged wth possession of cocaine with the
intent to distribute and for aiding and abetting that crinme in
violation of 21 U.S.C. 88 841(a)(1), (b)(1)(B)(ii). Second, the
i ndi ctment all eged Adki ns used the tel ephone to commt a felony
in violation of the Controll ed Substance Act, 21 U S. C. 8§ 843(Dhb).

Eventual |y, Adkins signed a witten plea agreenent in which
he pleaded guilty to the possession with intent to distribute and
ai ding and abetting charges. The agreenent further stated that
the m ni rum and maxi num penalties that the court could inpose
i ncluded "inprisonnment for a period of not |less than 5 nor nore
than 40 years; if ADKINS has one prior felony drug conviction,

then puni shnent is increased to a period of not |less than 10

years up to life inprisonnent."” The agreenent al so provided
that Adkins: (1) could be fined in amounts up to two mllion
dollars and up to four mllion dollars if he had a prior felony

drug conviction; (2) would be subject to a period between four

and ei ght years of supervised release following his inprisonnent;



and (3) would be required to pay a fifty dollar special
assessnent.
Additionally, the plea agreenent stated that:

The sentence in this case will be inposed by the court.
There is no agreenent as to what that sentence will be.
Sentencing is pursuant to the Sentencing Ref orm Act of
1984, nmaki ng the sentenci ng guidelines applicable.
Adki ns has reviewed the application of the guidelines
with his attorney, but understands that no one can
predict with certainty what guideline range will be
applicable in the case until after a presentence

i nvestigation has been conpleted and the Court has
ruled on the results of that investigation. Adkins
will not be allowed to withdraw his plea if the
appl i cabl e guideline range is higher than expected, or
if the Court departs fromthe applicabl e guideline
range.

Finally, the agreenent noted that Adkins understood that the
agreenent did not "create any right to be sentenced within, or
bel ow any particul ar punishnment range, and . . . that the
determ nation of the sentencing range or guideline |evel, as well
as the actual sentence inposed, is solely in the discretion of
the Court."

On Cctober 29, 1993, the district court held a hearing
regarding the plea. During that hearing, the district court

judge noted that "in |ight of the plea agreenent | woul d expect

that you're not seeking enhancenent. |'mgoing to assune not
then and the warnings wll be based upon an unenhanced offense in
accordance with the plea agreenent." Later in the proceeding the

district court judge reiterated that he was proceedi ng under the

assunption that there was no prior conviction.! The judge al so

! Specifically, the district court judge coment ed:



reenphasi zed that by pleading guilty Adkins subjected hinself to
a sentence between five and forty years.

The district court judge al so discussed the potential inpact
of the sentencing guidelines on the sentence. Specifically, the
j udge made sure that Adkins understood that "crimnal history is
an inportant factor in applying the sentencing guidelines."
Further, the judge stressed that no one could determ ne Adkins's
sentence until after "a probation officer has prepared a witten
presentence report." After discussing these issues wth Adkins
and his attorney, the district court judge accepted Adkins's
guilty plea.

A presentence report ("PSR') was prepared, and because
Adkins fell within the career crimnal provisions of the

sentenci ng gui delines, Adkins's offense | evel was cal cul ated as

The court is proceeding on the assunption that there is
no prior conviction. |In particular as the court
understands the law, in order for the governnent to
rely on enhancenent it nust file an information with
the court alleging that prior conviction and no such
informati on has been filed, as far as the court knows.



thirty-four.?2 This offense level translated into a period of
i ncarceration between 262 and 327 nont hs.

Sentenci ng took place in January of 1994. At the sentencing
heari ng, Adkins's counsel argued that the court should not apply
the career crimnal provisions or should depart downward fromthe
gui delines. More precisely, Adkins's counsel indicated that when
he and the Assistant U S. Attorney previously had discussed the
likely offense | evel, both believed that it would be conputed at
| evel twenty-six and reduced to |level twenty-four for acceptance
of responsibility. Consequently, Adkins's counsel had advised
his client that the sentence would be "sonmewhere between four and
a half to ten and a half years." Adkins's counsel also rem nded
the court that at the plea hearing the governnment had represented
that there were no enhancenents in this case. Finally, Adkins's
counsel stated that the discovery information provided by the
governnent indicated that Adkins had two convictions for drug
possessi on of fenses, not the convictions for possession with

intent to distribute indicated on the PSR

2 The Sentencing Quidelines state, in part:

A defendant is a career offender if (1) the defendant
was at | east eighteen years old at the tinme of the
instant offense, (2) the instant offense of conviction
is afelony that is either a crinme of violence or a
control | ed substance offense, and (3) the defendant has
at least two prior felony convictions of either a crine
of violence or a controlled substance offense.

US S G § 4B1.1.



The district court judge rejected Adkins's requests. The
judge noted that when he used the term "enhancenent" at the plea
hearing he was inquiring "whether there [was] a statutory m ni mum
enhancenent." The court also stated that the inquiry is nade
because "the court is obligated to advise a defendant of the
statutory m ni num and nmexi nuns; and if the governnent is seeking
enhancenment . . . then the court nust advise the defendant of
[the] increased statutory mninmumthat applies to incarceration
and perhaps to other aspects of the sentence.” Moreover, the
court comented that its obligation "in dealing with the career
of fender guidelines is to advise the defendant concerning the
statutory sentence, not the possibility of career offender
application of the guidelines."”

The district court judge sentenced Adkins to 262 nonths
i nprisonnment, five years of supervised release, and a mandatory
speci al assessnent of fifty dollars. Adkins brought this appeal,
al l eging that because neither he nor the governnent was aware of
t he range of punishnment when the plea was entered, the plea was
not entered into knowngly or intelligently, thus violating

Federal Rules of Crimnal Procedure 11 and 32.

1. STANDARD COF REVI EW
In examning the application of Rule 11, we review for

harm ess error. United States v. Johnson, 1 F.3d 296, 302 (5th

Cir. 1993) (en banc). |If there is in fact an error in the

application of Rule 11, "to determ ne whether an error is



harm ess (i.e., whether the error effects substantial rights), we
focus on whether the defendant's know edge and conprehensi on of
the full and correct infornmation would have been likely to affect
his willingness to plead guilty." 1d.

When we review whet her the application of the sentencing
guidelines was legally correct, "this court makes its

determ nation de novo." United States v. Small wod, 920 F.2d

1231, 1236 (5th Gr.), cert. denied, 501 U S 1238 (1991); accord

United States v. M Caskey, 9 F.3d 368, 372 (5th Cr. 1993), cert.
denied, 114 S. C. 1565 (1994). On the other hand, when we | ook
at a sentencing court's factual findings, we apply the clearly
erroneous standard of review MCaskey, 9 F.3d at 372; accord
Smal | wood, 920 F.2d at 1236.

[11. DI SCUSSI ON

Adki ns asserts that his guilty plea was not entered into
knowi ngly and voluntarily. Mre specifically, Adkins argues that
because "neither he nor the governnent were aware of the range of
t he puni shnent applicable in this case[,] [t]he appellant's plea
was entered into in violation of Fed. R Cim Proc. 11 and 32."
Because of this alleged error, Adkins asks this court to vacate
his sentence and remand himfor trial. W decline this
i nvitation.

We have noted that "[f]or a plea to be know ng and
vol untary, “the defendant nust understand the consequences of the

[guilty] plea."" United States v. Gaitan, 954 F.2d 1005, 1011




(5th Gr. 1992) (quoting United States v. Pearson, 910 F.2d 221

223 (5th Gr. 1990), cert. denied, 111 S. . 977 (1991)); accord

Young, 981 F.2d at 187. Understandi ng the "consequences" of a
guilty plea "nean[s] only that the defendant know nmust know the
maxi mum prison termand fine for the offense charged. As |ong as
the [defendant] understood the Iength of time he m ght possibly

receive, he was fully aware of his plea's consequences.

Pearson, 910 F.2d at 223 (internal quotation and citation

omtted); accord Young, 981 F.2d at 184; Gaitan, 954 F.2d at
1011.

The career crimnal provisions of the Sentencing CGuidelines
do not increase the statutory maxi mum penalty. |nstead they
"merely adjust[] the applicable guideline range wthin the sane
statutory maxi num" Pearson, 910 F.2d at 223. The fact that a
def endant does not know that the career crimnal provisions of
Sentenci ng CGuidelines may increase his sentence wthin that
statutory range does not render his plea involuntary or

unknowi ng. See Gaitan, 954 F.2d at 1011-12 (rejecting an

argunent that a plea was not knowi ng and vol untary because the
def endant was unaware of the possible application of the career
of f ender enhancenent); Pearson 910 F.2d at 223 (sane). As we
noted in Pearson, for a plea to be knowi ng and voluntary, there
is no requirenent that a defendant have "notice, advice, or a
probabl e prediction of where, within the statutory range, the

gui deline sentence will fall." Pearson, 910 F.2d at 223.



In the instant case, it is clear that Adkins was fully aware
of the potential nmaxinmum |l ength he could be inprisoned. The plea
agreenent explicitly stated that a sentence of up to forty years
was possible, and the district court reiterated this maxi num
sentence during the plea hearing. Adkins was sentenced to
twenty-one years and ten nonths, less than the forty year nmaxi num
period of incarceration of which he was advi sed. Adkins was well
awar e of maxi mum applicable sentence, and accordingly, we find
that his plea was not involuntary or unknowi ng nerely because he
was unaware of the possible application of the career offender

enhancenent . See Gaitan, 954 F.2d at 1011; Pearson, 910 F. 2d at

223.
Adkins relies on United States v. Watley, 987 F.2d 841 (D.C

Cir. 1993), to support his contention that his plea was
involuntary. In that case, the District of Colunbia Grcuit held
that the defendant had "fair and just reason, wthin the conpass
of Rule 32(d) to withdraw his plea"” because the defendant, his
counsel, the prosecutor, and the judge m sunderstood the sentence
that would result froma guilty plea. 1d. at 847. Because the
def endant was given "incorrect information, at and prior to the

pl ea hearing, regarding the sentence he could possibly receive,"

the court vacated his guilty plea. I|d.

Wat | ey, however, offers Adkins no respite. In that case,
the court expressly noted that "[t]his is not a case in which
absence of information, or incorrect information, about a

defendant's crimnal record [imted the ability of counsel and



court to project the sentence.” 1d. at 847 n.7. The instant
case, however, is just such a case. Adkins's case is simlar to

United States v. Horne, 987 F.2d 833 (D.C. Gr. 1993), which the

court in Watley contrasted. See Watley, 987 F.2d at 847 nn. 7,

10. In Watley, the court distinguished Horne because, inter
alia, "the district court judge expressly told the defendant,
before accepting his plea, that "he should not rely upon any
[ sentencing] estimate made by his counsel or anyone else.'" |d.
at 847 n.10 (quoting Horne, 987 F.2d at 836). In the instant
case, the district court infornmed Adkins that his crimnal record
woul d be an inportant factor in determning his sentence, and
that no one could conpute his sentence until a PSR was conpl et ed.
This information was also included in the plea agreenent which
explicitly infornmed Adkins that no one could conpute his sentence
"until after a presentence investigation has been conpl eted and
the Court has ruled on the results of that investigation." Thus,
it is clear that Adkins, unlike Watley, had sufficient notice of
t he consequences of his plea.

Adkins also clainms that the plea hearing violated the
requi renents of the Federal Rules of Crimnal Procedure. Rule 11
sets forth the requirenents for pleas and mandates certain
procedures to ensure that a guilty plea is entered into know ngly
and voluntarily. One such procedure dictates that:

The court shall not accept a plea of guilty or nolo

contendere without first, by addressing the defendant

personally in open court, determning that the plea is

voluntary and not the result of force or threats or of

prom ses apart froma plea agreenent. The court shal

also inquire as to whether the defendant's willingness

10



to plead guilty results form prior discussions between

the attorney for the governnent and the defendant or

t he defendant's attorney.

Fed. R Cim P. 11(d). W reject Adkins's contention that the
pl ea hearing violated this rule.

In this case, the district court judge asked Adkins if
"anyone made any different prom ses or assurances to induce you
to enter into a plea of guilty in this case, other than what's
set forth in the plea agreenent?" Adkins answered "no." The
j udge al so asked Adkins "[h]as anyone threatened you or attenpted
in anyway to force you to plead guilty in this case?" Again,

Adki ns replied "no. Conversely, when the judge inquired whet her
Adki ns was "pleading guilty voluntarily?" Adkins responded
affirmatively. W find that this colloquy satisfied the
requi renents of Rule 11

Simlarly, we find no violation of Rule 32. That rule
provides, in part, that:

If a notion for wthdrawal of a plea of guilty or nolo

contendere i s made before sentence is inposed, the

court may permt wthdrawal of the plea upon a show ng

by the defendant of any fair and just reason. At any

|ater tinme, a plea may be set aside only on direct

appeal or by notion under 28 U S. C. § 2255.
Fed. R Crim P. 32(d).

In the instant case, there was no notion for w thdrawal of
the plea prior to sentencing, and after sentencing we wll

wi thdrawal a guilty plea only upon a showi ng of " a fundanenta
defect which inherently results in a conplete m scarriage of
justice' or “an omi ssion inconsistent with the rudi nentary

demands of fair procedure.'"” United States v. Hoskins, 910 F.2d

11



309, 311 (5th Gr. 1990) (quoting H Il v. United States, 368 U. S.

424, 428 (1962)). The only defect alleged by Adkins's was that
his plea was not knowi ng and voluntary. As noted above, we
reject this contention, and accordingly, we decline to set aside

Adkins's guilty plea under Rule 32(d).

V. CONCLUSI ON

For the foregoing reasons, we AFFIRM the decision of the

district court.
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