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PER CURI AM
After waiving indictnent, and pursuant to a plea agreenent,
def endant - appel | ant Kennet h Ray Rai ney (Rai ney), a/k/a Kenny Rei ne,
a/ k/a John Rainy, pleaded guilty to one of the two counts in the

information charging himwith wire fraud.

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Rai ney submitted four witten objections to the PSR!
i ncl udi ng an objection for the failure of the probation officer to
reduce the offense | evel by two for acceptance of responsibility.
The list of witten objections concluded by stating "[i]n the event
that the CGovernnent noves for downward departure, and the Court
grants the sane, the Defendant herein recognizes that sonme if not
all of these objections nay be rendered noot." |In response to the
obj ection, the probation officer maintained that the denial of the
reduction was proper because Rainey had violated a special
condition of his bondsqQthat he refrain fromthe use of al cohol sQby
being arrested for driving while intoxicated.

At the sentencing hearing, the court first heard evidence
concerni ng the governnent's notion for downward departure based on
Rai ney' s substanti al assi stance. Rainey's counsel then advised the
district court that, in light of the court's consideration of a
downward departure, Rainey was withdrawing all the objections to
the PSR. The district court then noted on the record that Rainey
did not have objections. Rai ney's counsel subsequently tw ce
affirmatively stated that all objections to the PSR had been
W t hdrawn, once in response to a direct question by the district
court.

The PSR cal culated an offense level of 14, and a crimna

hi story category of 11, which produced a guidelines confinenent

. The probation officer used the Nov. 1, 1992, edition of the
sent enci ng qui del i nes.



range of 18 to 24 nonths.?

The district court mde a downward departure from the
applicable 18 to 24 nont hs sentenci ng range, and i nposed a sentence
of 12 nont hs.

Rai ney's sol e argunent on appeal is that the district court
erred by failing to adjust the offense level for acceptance of
responsibility before departi ng dowmmward. He argues that this was
plain error. The governnent correctly points out that Rainey
W thdrew his objections to the PSR, objections enconpassing this
i ssue.

Aforfeited error may be reviewed for plain error. See United
States v. Oano, 113 S. . 1770, 1777 (1993); Fep. R CRM P. 52(b).
"Waiver is different fromforfeiture. \Wereas forfeiture is the
failure to make the tinely assertion of a right, waiver is the
“intentional relinquishnment or abandonnent of a known right.'"
dano, 113 S.Ct. at 1777 (citations omtted); see United States v.
Rodri guez, 15 F.3d 408, 415 (5th Cr. 1994) (relying on Adano in
di stingui shing waived error fromerror possibly anenable to plain
error review.

"Whet her a particular right is waivable; whether the

def endant nust participate personally in the waiver;

whet her certain procedures are required for waiver; and

whet her the defendant's choice nust be particularly

informed or voluntary, all depend on the right at stake.

Mere forfeiture, as opposed to waiver, does not

extinguish an 'error' wunder Rule 52(b)." d ano, 113
S.C. at 1777 (citations omtted).

2 Had a 2-1evel reduction for acceptance of responsibility been
given, the offense |l evel would have been 12, and with a crimna
hi story category of Il the guideline confinenment range woul d have

been 12 to 18 nonths.



It appears to us proper to treat the clained error here as
havi ng been wai ved, and hence not subject to review

Even if we were to treat this as a "nere forfeiture," the
result would be no different. Parties are required to challenge
errors in the district court. Wen a defendant in a crimnal case
has forfeited an error by failing to object, this Court may renedy
the error only in the nost exceptional case. Rodriguez, 15 F. 3d at
414. The Suprene Court has directed the courts of appeal to
determne whether a case is exceptional by using a two-part
analysis. Qano, 113 S . at 1777-79.

First an appellant who raised an issue for the first tinme on
appeal has the burden to showthat there is actually an error, that
it isplain ("clear" or "obvious"), and that it affects substanti al
rights. dano, 113 S.Ct. at 1777-78; Rodriguez, 15 F. 3d at 414-15;
FED. R CRM P. 52(Db).

Second, the Suprene Court has directed that, even when the
appellant carries his burden, "Rule 52(b) is permssive, not
mandat ory. If the forfeited error is 'plain' and 'affect][s]
substantial rights,' the Court of Appeals has authority to order
correction, but is not required to do so." Oano, 113 S.C. at
1778 (quoting FED. R CRM P. 52(b)). As the Court stated in d ano,

"the standard that should guide the exercise of [this]

remedi al discretion under Rule 52(b) was articulated in

United States v. Atkinson, [297 U S. 157] (1936). The

Court of Appeals should correct a plain forfeited error

affecting substantial rights if the error 'seriously

affect[s] the fairness, integrity or public reputation of

judicial proceedings."" dano, 113 S . at 1779

(quoting Atkinson, 297 U S. at 160).

There is no plain error in this case because any error is not



pl ai n or obvious. Rodriguez, 15 F.3d at 415. Based upon Rai ney's
arrest for driving while intoxicated, a violation of his bond
conditions, the probation officer recommended no adjustnent for
acceptance of responsibility. In United States v. Hooten, 942 F. 2d
878, 882-83 (5th Gr. 1991), this Court upheld the district court's
determ nation not to adjust for acceptance of responsibility based
on the defendant's failure to conply with conditions of bond. Nor
do we conclude that the error, if any, would nerit discretionary
relief or could be properly considered as seriously affecting the
fairness, integrity, or public reputation of judicial proceedings.
Thi s appeal s borders on the frivol ous.

The conviction and sentence are

AFFI RVED.



