IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10108

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
MARI O MENDEZ, JR, M GUEL RAM REZ HERNANDEZ,

and JULI O HERNANDEZ,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:93 CR 103 A

March 29, 1995

Bef ore H G3 NBOTHAM SM TH, and STEWART, Circuit Judges.
PER CURI AM *

After considering all of appellants' challenges to their
convi ctions and sentences, we summarily reject all but one of them
The one issue that requires further discussion is the sufficiency
of the evidence supporting Mguel Ram rez Hernandez's conviction
for conspiracy to distribute cocaine and to possess cocaine wth

intent to distribute.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



DEA Speci al Agent lvan Lugo testified at trial that on May 20,
1993, he posed as a cocai ne buyer and acconpani ed Donny Fi sher,
Eric Garcia, and Mario Mendez to M guel Hernandez's house at 2240
Washi ngt on Avenue, Fort Wrth. Mendez went inside to get M chael
Her nandez, and Lugo waited outside on the front porch. M guel
Hernandez then arrived and asked Lugo what he was waiting for.
Lugo told himhe was there to buy cocaine. Mguel told Lugo that
he had recently been arrested with six or seven ounces of cocaine
that he had been holding for his son Mchael. He then told Lugo:

[I]f | [Lugo] was going to do a deal, not todo it in his

[ M guel ' s] house because his house was too hot, to do it

sonewhere else. He said that if | was to get the cocai ne

there at his house, the police was going to pull nme over

a bl ock away and then they were going to arrest ne. He

al so said that, you know, the cocai ne was good, but not

to do the thing there, do it sonewhere else at another

| ocati on.

On cross-exam nation, Lugoreiterated that M guel "said the quality
of the cocaine was good, and just to do the deal sonewhere else
with M chael because otherwi se we would be arrested.”

Counsel for Mguel interprets these remarks as dissociating
M guel fromthe drug deal rather than furthering the conspiracy.
The governnent interprets this testinony as indicating Mguel's
participation in the conspiracy. It points to Mguel's praise of
the cocaine's quality and his tactical suggestion that Lugo should
do the deal, but in a safer place. These statenents | ook |ike
prudent sal e tactics.

The jury certainly could have accepted M guel's version of
events, but after judging Lugo's deneanor and tone it read those

statenents as furthering the conspiracy. Wiile the issue is a
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cl ose one, we find that a reasonable jury could have nmade such a
fi ndi ng beyond a reasonabl e doubt. The deciding factor is Mguel's
prai se of the cocaine's quality. St andi ng al one, the statenent
"Don't do the deal in ny house" could only have neant that M guel
wanted nothing to do with drug dealing. But coupled with Mguel's
statenents that the cocai ne was good and that Lugo should go ahead
wth the deal in a safer place, a jury could have understood the
adnonition to go el sewhere as a nere tactical nove to avoid police
det ecti on.

That this was a permssible inference for the jury is
supported by the events of the precedi ng week. A SWAT team secured
the house at 2240 Washington and state narcotics officers then
executed a search warrant for the house. Wen M guel Hernandez saw
the SWAT team he began to run toward the house, yelling in
Spani sh, but an officer tackled him before he could enter the
house. Wen the SWAT team entered the house, officers renoved
M guel Hernandez's wi fe, who was obstructing entry into the front
| eft bedroom Behind her, officers found a teenage gqirl
(presumably M guel's daughter) stuffing cocaine into a toilet
adjacent to that bedroom Oficers seized twelve packets,
containing a total of 192.27 grans of cocaine. 1In the front |eft
bedroom officers found two handguns, a shotgun, amunition, a flak
j acket, and digital scales suitable for weighing cocaine. That
bedr oom bel onged to M guel's seventeen-year-old son Mchael. In

the m ddl e bedroom officers found a | oaded handgun and anmuni ti on



under the mattress and $8900 in $100 bills in a dresser. That
bedr oom bel onged to M guel and his wfe.

Finding no reversible error, we AFFI RM



