IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10093
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
WARREN CLARK,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:93-CR-76- Y(2)
(September 21, 1994)
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *
Warren Clark first argues that he should not have received a

two- | evel enhancenent for obstruction of justice pursuant to
US S G 8 3CL.1. Because Cark did not object in the district

court to the obstruction-of-justice enhancenent, this issue is

reviewed only for plain error. United States v. Rodriguez, 15

F.3d 408, 415-16 (5th Cr. 1994).
Under Fed. R Crim P. 52(b), this Court may correct
forfeited errors only when the appellant shows the follow ng

factors: (1) there is an error, (2) that is clear or obvious, and

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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(3) that affects his substantial rights. 1d. (citing United
States v. d ano, U s., 113 s. ¢&. 1770, 1777-79, 123

L. BEd. 2d 508 (1993)). |If these factors are established, the
decision to correct the forfeited error is within the sound

di scretion of the Court, and the Court will not exercise that
di scretion unless the error seriously affects the fairness,
integrity or public reputation of judicial proceedings. d ano,
113 S. ¢. at 1778.

The guidelines explicitly |ist escaping from custody before
sentencing and wlfully failing to appear for a judicial
proceedi ng as exanpl es of conduct to which this enhancenent
applies. 8 3Cl.1, coment (n.3(e)). Thus, the district court
did not conmt error, plain or otherw se, in inposing a two-I|evel
enhancenent under this provision.

Clark al so contends that he was entitled to a two-point
reduction in his base offense | evel for acceptance of
responsibility because he admtted his crinme and expressed
sincere renorse and contrition. "The trial court's determ nation
of acceptance of responsibility is entitled to great deference on
review and will not be disturbed unless it is wthout

foundation." United States v. Lara, 975 F.2d 1120, 1129 (5th

Cr. 1992). Moreover, 8 3E1.1, coment. (n.4), provides that a
def endant who recei ves an enhancenent for obstruction of justice
W ll ordinarily not receive a decrease for acceptance of
responsibility.

Al t hough C ark stated that he accepted responsibility for

his crimnal conduct, he failed to appear for sentencing,
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remai ned a fugitive for approximtely six weeks, and was in
possessi on of a handgun when he was arrested. Since this conduct
i's inconsistent with acceptance of responsibility, the district
court's denial of a decrease under 8§ 3El1.1 was not w thout
f oundati on.

AFFI RVED.



