IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10087
(Summary Cal endar)

VESLEY EUBANKS,
Pl ai ntiff-Appellant,

ver sus
PARKER COUNTY COWM SSI ONERS

COURT, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:93-CV-572-A)

(January 3, 1995)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

| nmate Wesl ey Eubanks filed this action under 42 U S. C 8
1983. He sought class certification on behalf of all past,
present, and future i ndi gent def endants accused of crines in Parker
County, Texas. Eubanks alleged that the county has a policy of
failing to provi de reasonabl e notice to accused i ndi gents that they

are required to request the appointnment of counsel. Eubanks

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
pr of ession. "
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



al | eged that indi gent defendants are ultimately deni ed a neani ngf ul

defense at trial because they have no representation during

prelimnary proceedi ngs and t hat, once appoi nted, counsel routinely
provi de i nadequate representation of indigent defendants.

After reviewi ng Eubanks's initial conplaint, the district
court denied class certification and determ ned t hat Eubanks coul d
not serve as an adequate cl ass representative because he was not
represented by counsel. The district court stated that it would
address the cl ai ns personal to Eubanks and ordered Eubanks to anend
his conplaint to include specific facts giving him standing to
assert his clains.

Eubanks filed a "Second Amended Conplaint," and the district
court struck the amendnent based on a nunber of deficiencies in the
pl eadi ng. Eubanks filed anot her anended conplai nt on October 25,
1993, and alleged the follow ng facts.

Eubanks was arrested for the burglary of a building, "bai
junping,” and failure to appear. He was arraigned wthout
representation of counsel and bail was not set. Counsel was
subsequent|ly appointed to represent Eubanks, but counsel advised
Eubanks that he had not been appointed to represent him on the
"bai |l junping" charge and that he woul d not submt Eubanks's notion
for a bail bond. Counsel also gave Eubanks erroneous advice
concerning his defenses. Eubanks alleged that he did not receive
a bond forfeiture hearing and that he was illegally denied his

right to bail.



The district court schedul ed a Spears?! hearing. During the
hearing, the district judge stated that it construed Eubanks's
conpl ai nt as addressi ng the conduct of the judge who presided over
Eubanks' s cri m nal proceedi ngs and Eubanks agreed that was the case
Wth respect to the court's denial of a bail bond. Eubanks al so
chal | enged the application of certain state | aws which affected his
defense and resulted in his being found guilty. Eubanks indicated
that he had naned the county comm ssioners as defendants because
they regul ated the paynent of court-appointed counsel and did not
provi de counsel with adequate fees. FEubanks asserted that, as a
result of the i nadequate paynents, appoi nted counsel do not provide
meani ngful representation to indigent defendants.

The district court determ ned t hat Eubanks' ori gi nal conpl ai nt
was superseded by the anmended conpl aint and denied his request to
incorporate the allegations challenging the constitutionality of
the application of several state statutes nade in his previous
conplaints. The district court denied Eubanks's notion to anend
his conplaint to join Dan Morales, the Texas Attorney Ceneral, as
a def endant.

The district court determ ned that Eubanks's clai mfor damages
was barred by judicial imunity and that his requests for
declaratory and i njunctive relief should be construed as a petition

for habeas relief. The district court determ ned that Eubanks had

! Spears v. McCotter, 766 F.2d 179 (5th Cir. 1985). The
purpose of a Spears hearing is to determne if there exists an
arguabl e factual and | egal basis, of constitutional dinension,
for the asserted w ong.




not denonstrated that he had exhausted his state renedi es and t hat
his clainms should be dism ssed pursuant to 28 U.S.C. § 1915(d).?2
DI SCUSSI ON

Eubanks argues that the district court erred in holding that
Eubanks' s previous pleadings had not been incorporated into his
anended pl eadi ng. W di sagree.

Ceneral ly, an anended conplaint supersedes and replaces an

original conplaint, "unless the anendnent specifically refers to or

adopts the earlier pleading." WIson v. First Houston Inv. Corp.

566 F.2d 1235, 1237 (5th Gr. 1978), vacated on other grounds, 444

U S 959 (1979). Eubanks specifically stated in his |ast anmended
conpl aint that he was adopting and incorporating by reference his
original and prior anended conplaints. However, these prior
conpl ai nts al ready had been di sm ssed as defective and/ or stricken
fromthe record. Thus, Eubanks's reference to themand his attenpt
to incorporate theminto his |ast anended conplaint are wthout
ef fect. A pleading that is defective when originally filed and
which is dismssed or stricken is not resuscitable nerely by an
attenpt to incorporate it and thereby reassert the sane
i ncogni zable clains in |later pleadings. The district court did not
err in making this determ nation.

Eubanks also argues that the district court erred in

determning that he is seeking habeas corpus relief in his

conpl ai nt. Eubanks contends that he is challenging the Parker

228 U.S.C. 8§ 1915(d) provides, inter alia, that the court,
in an in forma pauperis proceeding, may dism ss the case if
satisfied that the action is frivol ous.
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County policy of failing to provide indigent defendants wth
reasonable notice regarding their right to seek appointnent of
counsel because the policy deprives indigents of a neaningful
def ense. Eubanks argues that he has standing because these
policies were applied during his crimnal proceedings and he was
found guilty and sentenced to prison.

Adistrict court may dism ss an in fornma pauperis conpl aint as
frivolous if it |acks an arguable basis in lawor in fact. Denton

v. Hernandez, u. S , 112 S.Ct. 1728, 1733, 118 L. Ed.2d 340

(1992). The dism ssal is reviewed for an abuse of discretion. |d.
at 1734. The district court's dism ssal of Eubanks's damage cl ai ns
for failure to exhaust his state habeas renedies was incorrect in

light of Heck v. Hunphrey, us _ , 114 s . 2364, 129

L. Ed. 2d 383 (1994). Heck hel d that

in or der to recover damages for al | egedl y
unconstitutional conviction or inprisonnment, or for other
harm caused by acti ons whose unl awf ul ness woul d render a
conviction or sentence invalid, a 8§ 1983 plaintiff nust
prove that the conviction or sentence has been reversed
on direct appeal, expunged by executive order, declared
invalid by a state tribunal authorized to make such
determnation, or called into question by a federal
court's issuance of a wit of habeas corpus, 28 U S.C. 8§
2254. A claimfor damages bearing that relationship to
a conviction or sentence that has not been so invalidated
i s not cogni zabl e under § 1983.

Id. at 2372 (footnote omtted)(enphasis added). Heck requires

courts to "consider whether a judgnent in favor of the plaintiff
woul d necessarily inply the invalidity of his conviction or
sentence; if it would, the conplaint nust be dism ssed unless the
plaintiff can denonstrate that the conviction or sentence has

al ready been invalidated.™



Eubanks has not alleged that his state convictions have been
reversed or otherwi se invalidated by a state or federal tribunal
Thus, Eubanks's conpl aint for danages does not assert an arguable
8§ 1983 claim insofar as it challenges the wvalidity of his
convi ctions based on the ineffective assistance of counsel and the
unconstitutional application of certain state statutes. It was not
the failure to exhaust state habeas renedies that prevented
Eubanks' § 1983 from bei ng cogni zabl e, but rather his failure to
all ege that his state convictions have been reversed or otherw se
inval idated. The district court's dism ssal of those portions of
the conplaint as frivol ous, although for reasons other than those

stated herein, was not an abuse of discretion. See Bickford v.

Int'l Speedway Corp., 654 F.2d 1028, 1031 (5th G r. 1981) (reversal

is inappropriate if ruling of district court can be affirnmed on any
grounds, regardl ess of whether those grounds were used by district
court).

Eubanks has no standing insofar as he is seeking declaratory
relief or to enjoin prospectively the application of the policies
governing the appointnent of counsel or bond forfeiture
pr oceedi ngs. In order to denonstrate standing to pursue the
prospective relief, Eubanks nust show that he suffers "either
continuing harmor a real and i medi ate threat of repeated injury

inthe future." See Society of Separationists, Inc. v. Herman, 959

F.2d 1283, 1285 (5th Cr.) (en banc), cert. denied, 113 S.C. 191

(1992). Eubanks acknow edges in his anmended conpl aint that he was

convicted of burglary and failure to appear and was sentenced to



ei ghty-eight years inprisonnent. Eubanks has not alleged that he
w || again be personally harnmed by the prospective application of
the policies. Further, Eubanks has not briefed the district
court's order determ ning that he could not proceed on behalf of a
class of indigent defendants. Therefore, the issue of whether
Eubanks can seek prospective injunctive relief on behalf of other

def endants i s not before the Court. See Yohey v. Collins, 985 F. 2d

222, 224-25 (5th Gr. 1993).

Eubanks' s renai ni ng damages cl ai ns appear to be based on his
| ack of representation by counsel at his arraignment to assist him
i n obtaining a bond and on the trial judge's refusal to hold a bond
forfeiture hearing or to grant himbail. The resolution of these
clains has no bearing on the validity of Eubanks's convictions.

See CGerstein v. Pugh, 420 U. S. 103, 119, 95 S. C. 854, 43 L. Ed. 2d

54 (1975) (an illegal arrest or detention, standing al one, cannot
serve as a basis for voiding a subsequent conviction). Heck is
i napplicable to these clains because it only applies to clains
relating to the plaintiff's allegedly unconstitutional state

convi ctions or sentences. See Heck, supra, 114 S.Ct. at 2371-72.

Eubanks' clains in large part arise out of the conduct of the
state judge. The applicable Texas |law provides that the state
judge is responsible for the appointnment of counsel for indigent
def endants during crimnal proceedings. Tex. CooeE CRRM Proc. ANN.
art. 26.04. Eubanks acknow edged at the hearing that the judge was
al so responsible for the failure to hold a bond forfeiture hearing

and the denial of his request for bond. Eubanks has not briefed



the dism ssal of his damage cl ai magai nst the state judge based on
immunity. Therefore, he has abandoned on appeal any cl ai magai nst

the judge. See Yohey, supra, 5 F.2d at 224-25.

It is not clear from Eubanks's brief whether he is pursuing
his sole conpl ai nt agai nst the county conm ssioners that they did
not provi de adequat e paynents to appoi nted counsel. Eubanks nerely
alleged in the statenent of the facts in his brief that the pay
schedule for counsel promul gated by the comm ssioners is
unconstitutional. However, he did not brief the "pay" issue nor
did he argue that the district court was in error in dismssing
this claim Thus, Eubanks appears to have abandoned the claim
Ibid.

However, even assunming that Eubanks is pursuing the claim
agai nst the Conm ssioners, his allegations do not present an
ar guabl e causal connection between the i nadequate fee schedul e and
the alleged ineffective assistance provided by counsel in his
defense. To subject a defendant to § 1983 liability, there nust be
a causal connection between the personal acts or policies

i npl emented by the defendant and the constitutional deprivation

suffered by the plaintiff. See Lozano v. Smth, 718 F.2d 756, 768
(5th Gr. 1983). Thus, the district court did not abuse its
di scretion in dismssing the cl ai magai nst the county conm ssi oners
as frivol ous.

Eubanks also argues that the district court erred in not
permtting himto anmend his conplaint to add the Attorney General

as a defendant because the Attorney Ceneral is partly responsible



for representing the state if the constitutionality of a state
statute is chall enged.

After responsive pl eadings have been filed, | eave to anend a
party's pl eadings "shall be freely gi ven when justice sorequires.”
Fed. R CGv. P. 15(a). A district court's decision to grant or
deny |l eave to anend is not broad enough to permt denial "if [it]

| acks a substantial reason to deny | eave Jam eson V.

Shaw, 772 F.2d 1205, 1208 (5th G r. 1985) (internal quotations and
citations omtted). An acceptable reason for denying |eave to
anend is the futility of the anmendnent. |d.

A supervisory official can be held |iable under § 1983 if he
had personal involvenent in the constitutional deprivationor if he
inplemented a policy so deficient that the policy itself is a
repudi ati on of constitutional rights and is the noving force of the

constitutional violation. Thompkins v. Belt, 828 F.2d 298, 304

(5th Gir. 1987).

Eubanks acknow edged during t he Spears hearing that he did not
seek to add Moral es as a defendant because of any personal action
on his part and agreed that the Attorney GCeneral did not
participate in the crimnal proceedi ngs agai nst him Eubanks does
not allege that the Attorney General inplenented the allegedly
unconstitutional policies. Eubanks stated that he naned the
Attorney General because he was statutorily obligated to represent
the state if a state statute is challenged. Thus, Eubanks did not
allege an arguable 8§ 1983 damage claim against the Attorney

Gener al .



As previously discussed, Eubanks does not have standing to
seek injunctive or declaratory relief to bar the prospective
application of the statutes which he <contends are being
unconstitutionally applied. Because the anendnent would have
raised a futile claimagainst the Attorney General, the denial of
the notion to anend was not an abuse of discretion.

Eubanks al so contends that the district court erredin failing
to appoint himcounsel, and he requests the appoi ntnent of counsel
on appeal in his brief. CGuvil rights litigants are entitled to the
appoi nt nent of counsel in cases i nvol ving "exceptional

circunstances.”" See Uner v. Chancellor, 691 F.2d 209, 212 (5th

Cr. 1982). Factors to be considered, anong others, are the
conplexity of the issues and the plaintiff's ability to represent
hi rsel f adequately. 1d. at 213.

This case does not present exceptional circunstances, and
Eubanks' s pl eadi ngs denonstrate his ability to provide hinself with
adequate representation. The district court did not abuse its
discretion in denying the notion for appointnent of counsel.
Further, Eubanks has not denonstrated that he is entitled to
appoi ntment of counsel on appeal. The notion for appointnent of
counsel on appeal is denied.

CONCLUSI ON

For the foregoing reasons, the district court's 8§ 1915(d)
di sm ssal of Eubanks' § 1983 action is AFFI RVED. The district

court's denial of the notion for appointnent of counsel is
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AFFI RVED. The notion for appointnent of counsel on appeal is

DENI ED.
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