IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10081
Summary Cal endar

JIMW L. WEBB, SSN 453-78-7422,
Pl ai ntiff-Appellant,
vVer sus

DONNA SHALALA
Secretary of Health and Human Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas
(6:93-CV-041-0Q

(Sept enber 19, 1994)
Bef ore GOLDBERG GARWOOD and JONES, Circuit Judges.
PER CURI AM *

Jinmmy L. Webb appeal s the district court's decisionto grant
summary judgnent in favor of the Secretary of Health and Human
Servi ces (the "Secretary"). The Secretary denied Wbb
suppl enmental security inconme and disability benefits, finding he
was not "disabled," as defined in the Social Security Act (the

"Act"), 42 U.S.C. 88 301, 423(d) (1988), as anended. After

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



reviewi ng the record, we find that the Secretary's deci sion denying
benefits is supported by substantial evidence and that the proper
| egal standards were applied. Therefore, we affirm

Webb applied for suppl enmental security incone and disability
benefits, and the Social Security Adm nistration found that he was
ineligible and rejected his claim?! Wbb appeal ed and received a
hearing before an Adm nistrative Law Judge (ALJ). Thi s hearing
| asted about half an hour, and Webb was represented by counsel
The ALJ issued a decision, which the Secretary adopted, denying
Webb' s application. Wbb appealed this decision to the district
court without avail. A Magistrate Judge issued his own findi ngs of
fact and concl usions of |aw agreeing with the ALJ and recomrendi ng
that Webb be denied benefits. The district court adopted these
recomendations and granted the Secretary's Mtion for Sunmary
Judgnent agai nst Webb. Webb then appealed to this court. Webb
clains that the ALJ's findings | ack sufficient evidentiary support,
that the district court failed to give sufficient de novo review of
the ALJ's findings, and that he did not receive a full and fair

hearing before the ALJ.

! Webb applied for both suppl emental security incone and
disability inconme. Title XVI of the Act provides for
suppl enental security incone to the disabled. 42 U S. C. § 1381.
Title Il of the Act provides for disability benefits. The
relevant | egal and regul atory standards for determ ni ng whet her
an individual is disabled are identical to those for determ ning
eligibility for supplenental security incone. Johnson v. Bowen,
864 F.2d 340, 344 n. 3 (5th Cr. 1988) (citing Davis v. Heckler,

759 F.2d 432, 435 n. 1 (5th Cr. 1985); R vers v. Schwei ker, 684
F.2d 1144, 1146 n. 2 (5th. Cr. 1982); Strickland v. Harris, 615
F.2d 1103, 1105-06 (5th Cr. 1980).
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Appel l ate review of the Secretary's denial of benefits is
limted to determning whether the decision is supported by
substantial evidence in the record and whether the proper |ega

standards were correctly applied. Villa v. Sullivan, 895 F.2d

1019, 1021 (5th Gir. 1990) (citing Hollis v. Bowen, 837 F.2d 1378,

1382 (5th Gr. 1988)). "Substantial evidence is nore than a
scintilla, |ess than a preponderance, and i s such rel evant evi dence

as a reasonable mnd mght accept as adequate to support a

conclusion.” Villa, 895 F.2d at 1021-22 (quoting Hanes v. Heckler,
707 F.2d 162, 164 (5th Gr. 1983)); Ophey v. Secretary of Health

and Human Servs., 962 F.2d 384, 386 (5th. Cr. 1992). When

applying this standard, we nust review the entire record to
det erm ne whet her substantial evidence is present, but we nmay not
rewei gh the evidence, try the issues de novo, or substitute our
judgnent for that of the Secretary. Villa, 895 F.2d at 1022

Johnson v. Bowen, 864 F.2d 340, 343 (5th Cr. 1988); Mise v.

Sullivan, 925 F.2d 785, 789 (5th Cr. 1991).

Webb is a 47 year old forner arc wel der who stopped worki ng
in 1989. Several doctors exam ned Wbb. The ALJ exam ned their
medi cal reports, held the hearing, and i ssued factual findings. In
this case, the magistrate affirned the ALJ' s decision in an opinion
el aborating on the ALJ's findings of fact. Because we find
substantial evidence in the record to support both opi ni ons bel ow,

we Wil not disturb them



A brief summary of Wwbb's nedical history is helpful.
Webb's health conplaints fall into two categories.? The first
i nvol ves his breathing. Wbb conpl ained of, and recei ved nedi cal
attention for, shortness of breath and other respiratory problens.
Webb underwent successful |ung surgery. After considering nedical
reports, both the ALJ and mmgistrate determned that Wbb's
respiratory problens were cured.

The second category relates to Wbb's upper body. Webb
clainmed that after he sits for about a half an hour his arns and
hands begin "to go to sleep" and he experiences increased pain.
Webb al so conpl ai ned of neck and shoul der pain. Wbb's shoul der
probl enms were further aggravated after he fell froma |adder. An
EMG and an MRl were perfornmed to discover the source of the
pr obl ens. Physi ci ans concluded the sources of pain included
bursitis in Whbb's shoul ders, inpingenent syndrone with rotator
cuff tears, tendinitis, and mld chronic radi cul opathy on the | eft
side. Webb received sone treatnent for these conditions, including
steroid injections.

The ALJ sent interrogatory forns to Wwbb's exam ning
physi cians to obtain their opinions on Webb's physical abilities.
The ALJ and the nagistrate examned the results of these surveys
and determned that Whbb's limtations due to these physical
i npai rments did not prevent himfromperformng "sedentary work,"

and t heref ore Webb was not di sabl ed under the Act. The regul ati ons

2 Anot her category concerned Webb's vision. The ALJ found
no evidence of a vision disability, and Webb did not contest this
finding. Therefore, this Court will not address this issue.
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promul gated by the Social Security Admnistration specifically
define "sedentary work:"

Sedentary work involves lifting no nore than 10

pounds at a tinme and occasionally [lifting or

carrying articles |ike docket files, |edgers, and

smal | tools. Although a sedentary job is defined as

one which involves sitting, a certain amount of

wal ki ng and standing is often necessary in carrying

out job duties. Jobs are sedentary if wal king and

standing are required and other sedentary criteria

are net.
20 CF.R 8 404.1567(a).

The Social Security Adm nistration established a five step
test to determ ne when an individual is eligible for benefits. 20
C.F.R 8 404.1520(b) - (f) (1988). The clainmnt bears the burden
of proof for the first four steps, which determ ne whether he is
presunptively disabled and unable to work. Johnson, 864 F.2d at
344. Both the ALJ and the district court found that Webb net his
burden on the first four steps, and this is not disputed. At the
fifth step, the burden shifts to the Secretary to establish "that
the claimant is capable of perform ng substantial gainful activity
and therefore, not disabled." 1d. (citation omtted). The fifth
step sets forth the principle that if the individual is precluded
from performng his past work, other factors including age,
educati on, past work experience, and residual functional capacity
must be considered to determne if he can presently perform ot her
wor K. Webb's contends that the ALJ incorrectly determned his

resi dual functional capacity and i nproperly characterized his pain-

rel ated i npairnents.



In addition to the five step test, the Social Security
Adm ni stration pronmul gated Medical-Vocational Cuidelines (the
"grids") to determ ne whether an individual is disabled. 20 C F. R

Part 404, Subpt. P, App. 2. The grid may be used in two ways.

First, it can be used to provide a definitive answer to the
disability question. The Secretary gathers information about
specific factors, including age, education, and previous work

experience, puts it in the grid, and receives a conclusion of

"di sabl ed" or "not disabled."” See, e.q., Anderson v. Sullivan, 887

F.2d 630 (5th G r. 1989). The grid becones a judge. Second, the
regul ations state that the grid may be used "to provi de gui dance"
or as a "framework" for a decision. 20 C.F.R Part 404, Subpt. P.

App. 2, 8200.00(d) & (e)(2). This is appropriate when "the
necessary judgnents have been nmade as to each factor and it is
found that no specific rule applies,” or where the individual's
work capacity may be dimnished "in ternms of jobs that would be
contraindicated by ... non-exertional limtations." Id. For

exanple, in Dellolio v. Heckler, 705 F.2d 123 (5th Gr. 1983), the

ALJ there nmechanically applied the grid and determ ned that the
applicant was able to engage in |ight work. The applicant in
Dellolio clainmed to suffer from a conbination of environnental

exertional, and non-exertional limtations. 1d. at 126-28. The
Dellolio court found that the ALJ did not adequately expl ore these
[imtations or consider how the conbination of these limtations

woul d affect the claimant's ability to work. 1d. [In cases like



Dellolio, the use of a vocational specialist "is advisable," but
not required. S.S.R 83-12.

Dellolio does not control Wabb's case because the ALJ
expressly considered all of Webb's alleged limtations individually
and coll ectively. These allegations included exertional, non-
exertional, and environnental limtations. The ALJ determ ned t hat
these limtations did not prevent Wbb from performng the ful
range of sedentary work in a clean atnosphere. See 20 C.F.R 88
404. 1567, 416.967. Webb clains he suffers fromnon-exertional pain
that renders himdisabled. Wbb bears the burden of proving his
painis sufficient to entitle himto benefits. Anderson, 887 F.2d
at 633. First, Webb nust link his pain to sone nedical condition.
See 42 U.S.C. 8§ 423(d)(5)(A). \Wiile Webb need not prove his pain
objectively, the ALJ my evaluate Whbb's subjective claim in
conbi nation with ot her evidence, including his nedical records and
activities. This is exactly what the ALJ did, and the nagi strate
agreed with him The ALJ's credibility findings are due
consi der abl e deference. Carrier v. Sullivan, 944 F.2d 243, 247

(5th Gr. 1991) ("How nuch pain is disabling is a question for the
ALJ since the ALJ has primary responsibility for resolving
conflicts in the evidence.") (quotation omtted).

Webb argues that he did not receive a full and fair hearing.
H's contention is based on two facts. First, one of reasons
proffered by the ALJ for not believing Webb's cl ains of constant
pain was the fact that Whbb did not "persistently seek nedica

help." Wile Wbb stated that he did not seek nedical care for



financial reasons, the ALJ wote that "...there are many public
facilities that provide treatnent per ability to pay." Id.
Second, Webb clains the ALJ failed to "probe[] conscientiously for
all of the relevant information." However, Wbb fails to point out
what relevant information the ALJ failed to glean fromthe record
or the hearing. After reviewng the transcript of the hearing and
the record, we find Webb's argunent w thout nerit.

The district court's grant of summary judgnent to the

Secretary i s AFFI RVED.



