IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10075

Summary Cal endar

BB/ NAPERVI LLE LP., ET AL.,

Pl aintiffs-Appellants,
V.
LARRY WORCHELL, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-CV-827- AH)

(August 26, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
BB/ Naperville L.P., BB/Aynpia Fields L.P., and BB/ Morrow
L.P. (collectively, "Appellants") appeal fromthe district
court's grant of summary judgnent to Larry Wrchell, Laura

Worchel |, M chael Epsteen, Maxi ne Sonnenburg and |rving Karpman

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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(collectively, "Appellees") in a suit concerning the
enforceability of an alleged |iquidated damages clause in a
contract between Appellants and Appellees. Finding no error, we

affirm

| . BACKGROUND

Appel | ees are the partners in 2nd and Vernont Associ at es,
Ltd. ("Appellees' Partnership"), a California general
partnership. On June 7, 1990, Appellees' Partnership purchased
three tracts of real propertysQthe A ynpia Fields and Naperville
properties in Illinois, and the Morrow property in Georgia
(collectively, "the property")sQfrom Appell ants, each of which is
a Texas limted partnership. Appellees' Partnership acquired the
property subject to existing indebtedness and |iens on the
property. Prior to closing the sale, Appellants required the
Appel l ees to sign an Indemity Agreenent (the "Agreenent").

Par agraph No. 1 of the Agreenent required Appellees to
performall pre-existing secured | oan obligations for the
property. Appellees agreed to indemify and hold harm ess
Appel l ants from

any and all clains, actions, proceedings, costs, expenses,

damages and liabilities, including but not limted to

attorneys' fees, arising out of, connected with, or
resulting fromPurchaser's failure to perform al

SBLigations of the borrower under such | oan docunents when
The Agreenent was to remain in force until the |loans were paid in

full or until Appellants were released fromthe |oan obligations

by the | enders.



Par agraph No. 2 of the Agreenent required Appellees to use
their "best efforts"” to assune all three outstanding |oans with
the consent of the I enders or to obtain replacenent | oans and pay
off the three existing |oans. Paragraph No. 2 further provided
that if the existing |oans were not assuned or replaced within
ni ne nonths of June 7, 1990, the date of execution of the
Agreenent, Appellees would transfer $60,000 to an escrow agent,
and if neither alternative was conpleted within one year, the
$60, 000 woul d be delivered to Appellants.

The | oans on the Naperville and Morrow properties were
assuned on July 20, 1990, and May 31, 1991, respectively.
However, due to various financing obstacles, the Aynpia Fields
| oan was not replaced until February 24, 1992, nore than eight
mont hs after the agreed deadline for assum ng or repl acing the
| oans.

Appel  ants brought suit in Texas state court on March 29,
1993. Appellees renoved the case to the United States District
Court for the Northern District of Texas. The case was then
transferred by consent to a magistrate judge for further
proceedi ngs and entry of judgnent.

Appel l ants contend that Paragraph No. 2 of the Agreenent is
a consensual, negotiated provision for |iquidated damages. They
al l ege that because Appellees did not assune or replace the
Aynpia Fields loan until after the deadline, Appellants are

entitled to judgnent agai nst Appellees in the anount of $60, 000.



Appel  ants noved for summary judgnent, and Appellees filed a
cross-notion for sunmary judgnent on the grounds that the
provision in Paragraph No. 2 is not a |iquidated damages
provi sion, but an unenforceable penalty, which is void as a
matter of law. The district court granted Appellees' cross-
nmotion for sunmmary judgnment and di sm ssed Appellants' notion with
prejudice, with costs taxed to Appellants. Appellants filed a

tinely notice of appeal.

1. STANDARD OF REVI EW
We review a summary judgnent de novo, applying the sane

criteria used by the district court. Conkling v. Turner, 18 F.3d

1285, 1295 (5th Gr. 1994). Summary judgnent is appropriate "if
t he pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any, show

that there is no genuine issue as to any nmaterial fact and that

the noving party is entitled to judgnent as a matter of |aw. "

Fed. R Cv. P. 56(c). W reviewthe facts draw ng al

inferences in the |ight nost favorable to the nonnoving party,

Lenelle v. Universal Mg. Corp., 18 F.3d 1268, 1272 (5th Cr
1994), but if the record taken as a whole could not |ead a
rational trier of fact to find for the nonnoving party, there is
no genui ne issue of material fact to be resolved at trial.

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574,

587 (1986).



[11. ANALYSI S
The question of whether a contract provision operates as an
enforceabl e |iqui dated danages cl ause or as an unenforceabl e
penalty is a question of law for the court to decide. Phillips
v. Phillips, 820 S.W2d 785, 788 (Tex. 1991). In making its

deci sion, the court should consider the provision "in |light of
the circunstances as the parties perceived themat the formation

of the contract." Advance Tank & Constr. Co. v. Cty of DeSoto,

737 F. Supp. 383, 384 (N.D. Tex. 1990). Further, the agreenent
to liquidate damages nust be express, and in the absence of an
express agreenent for |iquidated damages, a court cannot nake one

for the parties. Birdwell v. Ferrell, 746 S.W2d 338, 341 (Tex.

App. SQAustin 1988, no wit). Wenever there is a doubt as to
whet her a clause is a |liquidated danmages provision or a penalty,

the cl ause shoul d be declared a penalty. Scurlock v. Lovvorn,

410 S.W2d 525, 532 (Tex. Civ. App.sqQballas 1966, no wit).

Under Texas |aw, a |iquidated damages provision wll be
enforced by the court only when both prongs of a two-part test
are net. First, the harm caused by the breach nust be "incapable
or difficult of estimation,” and second, the anmount of [|iquidated
damages nust be "a reasonabl e forecast of just conpensation.”
Phillips, 820 S.W2d at 788. W conclude that the Agreenent does
not conport with the second requirenent and therefore need not
consi der whether it satisfies the first.

The specified damages provision of the Agreenent is not a

reasonabl e forecast of just conpensation for two reasons. Under



Texas law, a contractual provision does not provide a reasonabl e
forecast of just conpensation where it fails to exclude further

liability for actual damages. See Robert G Beneke & Co. v.

Cole, 550 S.W2d 321, 322 (Tex. G v. App.sqQbDallas 1977, no wit)
(refusing to enforce a specified damages clause that "fail[ed] to
exclude further liability for any actual danages proved"); see

also Birdwell, 746 S.W2d at 340-41 (stating that "the intent

that the [specified] sumbe in |ieu of other danages nust be
evident"). Paragraph No. 2 of the Agreenent fails to exclude
further liability for actual damages and does not |imt
Appel lants to recovery of the alleged |Iiquidated danages set
forth in Paragraph No. 2. There is no intent expressed in the
Agreenent that the alleged |iquidated damages be in |ieu of
actual damages. Nor does the Agreenent prohibit Appellants from
maki ng i ndemity clains in addition to the specified sum of
$60, 000. Indeed, a representative of the Appellants opined in
deposition that the Appellants could claimthe alleged |iquidated
damages pursuant to Paragraph No. 2, and claimany additional
actual damages pursuant to the indemification provision in
Paragraph No. 1. This possibility |eads us to concl ude that
Par agraph No. 2 of the Agreenent is an unenforceable penalty
provi si on under Texas | aw.

Mor eover, Texas courts have long held that a contract that
provi des the sanme reparation for the breach of any of its
covenants "woul d be unreasonable and a violation of the principle

of just conpensation." Stewart v. Basey, 245 S.W2d 484, 487




(Tex. 1952). That principle is applicable in the instant case.
The Agreenent concerns the assunption of three separate | oans by
the Appel |l ees. Paragraph No. 2 provides for the sanme anount of
speci fied damages to be paid by the Appellees regardl ess of

whet her they fail to neet the deadlines as to one, two, or al
three loans. This failure to distinguish between | esser and
greater breaches of the Agreenent would | ead a Texas court to

concl ude that Paragraph No. 2 is an unenforceable penalty cl ause.

See Krenek v. Wang Lab., Inc., 583 S.W2d 454, 457 (Tex. G v.
App. SQWaco 1979, no wit) (invalidating a specified danages
clause that provided for a single neasure of danmages for any
breach of a contract containing both major and m nor covenants).
We find no error in the nmagistrate judge's concl usion that
Paragraph No. 2 is an unenforceable penalty clause. Appellants
do not attack the magi strate judge's determ nation that they
suffered no actual damages, so we do not reexam ne this finding.

Summary judgnent for the Appell ees was appropriate.

' V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



