IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 94-10070
Summary Cal endar

UNI TED STATES OF AMERI CA, Pl ai ntiff-Appell ee,
ver sus
LAZARO HI LARI OS- MARTI NEZ, Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas
(5:93-CR-98-01)

(August 31, 1994)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM:
On August 4, 1988, Lazaro Hilarios-Martinez ("H larios-

Martinez") submtted an "Application for Tenporary Resident Status
As A Special Agricultural Wrker" to the Immgration and
Nat ural i zation Service ("INS") in Lubbock, Texas. The application
stated that Hlarios-Martinez had worked for Rosa Gonzales
("CGonzal es") on the Francis Wlhelmfarmin Castro County, Texas
from May 1985 to Septenber 1985 for 104 days hoeing cotton and

sugar beets. Under Section 210 of the Imm gration and Nationality

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Act, called the Special Agricultural Wrker Program a seasonal
agricul ture worker enpl oyed for 90 days between May 1, 1985 and May
1, 1986 can gain |egal status upon subm ssion of the appropriate

application and supporting docunents, a personal interview, review

of the evidence and the requisite approval. |If the applicant is
not fluent in English, the interviews are conducted in Spanish. If
the applicant needs help in filling out the forns, the Catholic

Famly Services ("C. F.S.") provides assistance.
Hilarios-Martinez's application was supported by two
affidavits. One was an "Affidavit Confirm ng Seasonal Agricul tura

Enpl oynent , " whi ch was signed by Gonzales. The second was a "Cash
Affidavit," stating that Gonzales paid for Hilarios-Martinez's
services in cash. J.C. Wite ("Wiite"), an adjudicator at the
Lubbock INS Legalization office during the summer of 1988,
processed Hilarios-Martinez's application after his interview was
conplete. Hilarios-Martinez had received assistance by CF. S in
filling out the application, and had already signed it when he
brought it in to his interview D rectly above his signature was
a penalty of perjury notice. Wite also signed the application,
recommendi ng that it be approved. After the interview, Hilarios-
Martinez's photograph and fingerprints were taken. Al docunents
and identification were placed in a file with the |INS.

On June 4, 1993, Hilarios-Martinez was charged by I nformation
with aviolation of 8 U.S.C. § 1306(c). On August 24, 1993, a one-

count indictnment superseded the Information alleging that Hi |l ari os-

Martinez made a false statenent on an inmgration application in



violation of 18 U S. C. 8§ 1546(a).2 Following a jury trial on
Novenber 2, 1993, he was found guilty. On Novenber 29, 1993, he
filed a Mdtion for Judgnment of Acquittal, which was denied. On
January 21, 1994, he was sentenced to a three year probationary
period and a fine of $500. 00.
DI SCUSSI ON
Hi |l ari os-Martinez contends that the district court erred when
it denied his notion for acquittal. He argues that there was a
fatal variance between the indictnent and the evidence produced at
trial. According to Hilarios-Mrtinez, although the indictnent
charged that he did not work in seasonal agriculture work for at
| east 100 days between May 1, 1985 and May 1, 1986, the governnent
merely proved that he had lied on the application form about
working on a certain farmfor 104 days.
In reviewing a claimof fatal variance, we will reverse "only

if the evidence at trial in fact varied from what the indictment

2 The indictnent reads as foll ows:

On or about August 4, 1988, in the Lubbock D vision of
the Northern District of Texas, and el sewhere, LAZARO
H LARI OS- MARTI NEZ, Defendant, an alien, did know ngly
make under penalty of perjury under Title 28, United
States Code, Section 1746, and did know ngly subscri be
as true and present to the Immgration and

Nat ural i zati on Service, a false statenment with respect
to a material fact in an application required by the
immgration |aws and regul ati ons prescribed thereunder
for registration as a Special Agricultural Wrker under
Section 210 of the Immgration and Nationality Act, to
wit: that the Defendant LAZARO HI LARI OS- MARTI NEZ had
wor ked in seasonal agriculture work for 100 days
between May 1, 1985 and May 1, 1986, when in truth and
fact, as the Defendant then and there well knew, said
statenment was false in that he had not been so

enpl oyed.



al l eged, and the variance prejudiced the defendant's substanti al
rights.” United States v. Faul kner, 17 F.3d 745, 760 (5th CGr.
1994), petition for cert. filed, 63 U S L.W 3066 (U S. Jul. 18,
1994) (No. 94-100) (citing United States v. Bruno, 809 F.2d 1097,
1103 (5th Cir.), cert. denied, 481 U. S. 1057, 107 S.C. 2198, 95
L. Ed. 2d 853 (1987)). "The extent or range by which proof may vary
fromindi ctment before prejudice arises is nuch narrower in a fal se
statenent case than in many other prosecutions.” United States v.
Lanbert, 501 F.2d 943, 948 (5th Cr. 1974) (en Dbanc).
Nevert hel ess, a fatal variance does not automatically occur if the
evidence is not in haec verba with the statenent charged in the
indictrment. 1d.

The Governnent argues that any discrepancy between the
i ndi ctment and the proof at trial did not constructively anend the
i ndi ct ment because the Governnent proved the essential el enents of
the charged offense. In addition, H larios-Martinez's substanti a
rights were not prejudiced in any way because the |anguage in the
indictment specifying the false statenent anounted to nere
sur pl usage.

The testinonial and docunentary evidence presented by the
Governnent at trial established that Hilarios-Martinez lied on his
I NS application about working on the Wlhelm farm for 104 days
between May 1985 and Septenber 1985. The indictnent all eged,
however, that Hilarios-Martinez falsely stated on his application
that he had "worked in seasonal agriculture work for 100 days

between May 1, 1985 and May 1, 1986." The indictnent, therefore,



does not refer precisely to the question in the application
regarding "[f]ieldwork in perishable commodities fromMay 1, 1983
through May 1, 1986," or to Hilarios-Martinez's answer. Therefore,
we find that a variance between the indictnent and the evidence
adduced at trial does exist.

W nust next determ ne whether such a variance prejudiced
Hilarios-Martinez's substantial rights. Specifically, we nust
deci de whether the indictnment notified hi madequately to permt him
to prepare his defense and whether the indictnent |eaves him
vul nerabl e to | ater prosecution because the of fense was not defi ned
wWth particularity. United States v. Hernandez, 962 F. 2d 1152, 1159
(5th Gr. 1992) (citing United States v. Lokey, 945 F.2d 825, 832-
33 (5th Gr. 1991), and United States v. Richerson, 833 F.2d 1147,
1155 (5th Gir. 1987)).

After review ng the testinonial and docunentary evi dence, we
find that Hlarios-Martinez was adequately infornmed that the
Gover nnent was chal | engi ng the one statenent he nade i n response to
the question on the INS application regarding "[f]ieldwork in
perishable comodities from May 1, 1983 through May 1, 1986."
Further, we find that the indictnment is particular in that it does
not |eave Hilarios-Martinez vulnerable to | ater prosecution. The
statenent in the indictnent regarding his false statenent is short
and succinct, and Hilarios-Martinez was not left to guess on what
part of the statenent the Governnent would rely. Therefore, he has
failed to show any violation of his substantial rights.

Hi |l ari os-Marti nez next contends that his conviction was not



supported by sufficient evidence. Specifically, he argues that the
Governnent failed to prove that it was he who nmde a false
statenent to the INS on his application.

In reviewing a challenge to the sufficiency of the evidence,
we examne the evidence in the light nost favorable to the
prosecution, making all reasonable inferences and credibility
choices in favor of the jury's verdict. United States v. Vasquez,
953 F.2d 176, 181 (5th Gir.), cert. denied, __ US __ , 112 S. C.
2288, 119 L.Ed.2d 212 (1992). The evidence is sufficient if a
reasonable trier of fact could have found that the evidence
established guilt beyond a reasonabl e doubt. 1d.

The jury is solely responsible for determ ning the wei ght and
credibility of the evidence. See United States v. Mrtinez, 975
F.2d 159, 161 (5th Gir. 1992), cert. denied, U S __ , 113 S.Ct.
1346, 122 L.Ed.2d 728 (1993). Therefore, we wll not substitute
our own determ nation of credibility for that of the jury. Id. The
scope of appellate review remains the sanme regardless if the
evidence is direct or circunstantial. United States v. Lorence, 706
F.2d 512, 518 (5th Gr. 1983).

Viewed in the |ight nost favorable to the prosecution, making
all reasonable inferences and credibility choices in favor of the
verdict, we find that the evidence adduced at trial reflects that
the Governnent proved by circunstantial evidence that it was
Hi | ari os-Martinez who signed the fal se statenent and presented it

to the I NS.



CONCLUSI ON
Havi ng determ ned that the vari ance between the i ndi ct nent and
the evidence presented at trial does not violate Hilarios-
Martinez's substantial rights and having found that the evidence

supports the conviction, we AFFI RM



