IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10064
Summary Cal endar

TI MOTHY PEREZ, ET AL.
Pl aintiffs-Appellants,
vVer sus
DAVI D COX, Individually and as
a Police Oficer of Gty of
Brownfield, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of Texas
(5:93-Cv-117-0Q

(July 18, 1994)
Bef ore GOLDBERG JOLLY, and JONES, G rcuit Judges.
PER CURI AM *

On May 10, 1993, the plaintiffs-appellants filed this suit
against the Gty of Brownfield and Brownfield Police Oficers David
Cox and Darwi n Houston, suing the officers in both their individual
and official capacities. Inthe conplaint, EmIly and Ti not hy Perez

all eged that on May 12, 1991, Cox and Houston entered their hone

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



W thout any warning and violently assaulted them Sylvia P
Medi na, one of the Perez's daughters, and her husband, Antonio
Medi na, cl ained that when they entered the Perez's hone--carrying
their infant daughter, Magan Medina--they too were beaten by the
of ficers. Alice Perez Tarango, who is also one of the Perez's
daughters, clained that she was assaulted by the officers in front
of the Perez's hone. The conplaint acknow edged that, except for
Ant oni o Medi na and his daughter Magan, all of the plaintiffs were
charged wth various state offenses for the events that occurred
t hat night.

The plaintiffs raised various clainms under 42 U.S.C. § 1983
and Texas state common |aw, seeking nonetary damages from the
officers for their alleged violations of +the plaintiffs's
constitutional rights and for their alleged tortious conduct. The
plaintiffs al so sought danmages fromthe City for its all eged custom
and policy of tolerating the wunconstitutional activity of its
police officers and for its alleged tortious conduct. In their
answer, the defendants denied the all egati ons of wongdoi ng nmade in
the conplaint. Cox and Houston also raised their qualified
immunity fromsuit as a defense to the plaintiffs's clains.

On July 1, 1993, the defendants filed a notion for sunmmary
judgnent. This notion was supported by affidavits signed by Cox
and Houst on. In his affidavit, Cox stated that on the night in
question, he observed a yell ow pick-up truck blocking traffic on a
residential street in Brownfield. He stated that after he

activated his energency |ights, the truck backed towards his patrol



car, forcing himto take evasive action. According to Cox, after
the truck stopped, Frank Perez, the son of Em |y and Ti not hy Perez,
got out of the truck and began wal king up to his parents's house.
Cox expl ai ned that, as he caught up to Frank, he snelled al cohol on
Frank's breath. Cox stated that when he attenpted to restrain
Frank, Emly and Tinothy Perez along with Alice Tarango ran up to
Cox and pushed himaway fromFrank. At this point, Frank attenpted
to flee into the Perez's hone. As Frank was attenpting to flee,
Emly Perez, Tinothy Perez, and Alice Tarango began striking Cox.
When two other police officers arrived, one of whom was def endant
Houston, Cox infornmed the other officers that Emly and Ti nothy
Perez and Alice Tarango were under arrest. Cox stated that these
plaintiffs and plaintiff Sylvia Medina then resisted, requiring the
officers to subdue them Wen nore officers arrived, the resisting
plaintiffs were finally placed under arrest. O ficer Houston's
affidavit corroborated O ficer Cox's account of this incident. The
officers's affidavits also explained that they, along with two
other Brownfield police officers, entered the Perez's house to
search for Frank Perez; however, the officers were unable to | ocate
hi m Each officer swore that the force used to subdue the
resisting plaintiffs was only that necessary to overcone the
resistance and to protect thenselves frombodily harmand injury.
The City submitted evidence of court proceedi ngs agai nst Sylvia
Medi na, Em |y and Tinothy Perez, and Alice Tarango.

The Local Rules for the United States District Court for the

Northern District of Texas provide that responses to nptions,



i ncluding notions for summary judgnent, nust be filed within 20
days fromthe date the notionis filed. The Local Rules also state
that oral argunents on notions will not be held unless the
presi ding judge orders otherwi se. The district court thus usually

hears summary judgnent notions on paper alone. See Hanman V.

Sout hwestern Gas Pipeline, Inc., 721 F.2d 140, 142 (5th Gr. 1983)

(finding the Northern District of Texas's procedure acceptable and
expl ai ni ng that the "hearing" contenpl ated by Federal Rule of G vil
Procedure 56(c) "need not necessarily be an oral one."). The
district court directed the parties to followthese rules, ordering
responses and replies to dispositive notions to be filed in
accordance with the Local Rules for the Norther District of Texas.
The plaintiffs did not file a response to the defendants's notion
for summary judgnent, nor had they previously presented any
conpetent summary judgnent evidence to controvert the defendants's
properly supported subm ssions. Moreover, the plaintiffs declined
to request a continuance to allow them to collect any needed
summary judgnent evidence. See Fed.R Cv.P. 56(f).

More than 20 days after it was filed, the district court
took up the notion for sunmary judgnent. The defendants argued

that their summary judgnent evi dence established a prina faci e case

that the plaintiffs could prove no set of facts that would entitle
them to judgnent. | ndeed, the plaintiffs submtted no facts
contradicting the Cox and Houston affidavits. Stating that no

genuine issues of material fact existed, the district court



concl uded that the defendants were entitled to judgnent as a matter
of law and granted the defendants's notion for sunmary judgnent.

The plaintiffs then filed a notion to reconsider. The
attorney for the plaintiffs candidly acknow edged that he failed to
file aresponse to the defendants's sunmary judgnent noti on because
he was unaware of the requirenents of the Local Rules. He asked
the district court to set aside the summary judgnment and all ow him
to file a response to the defendants's notion. The district court
summarily denied this notion. After the district court entered a
take nothing judgnent on the plaintiffs's clains, this appeal was
filed.

On appeal, the plaintiffs first argue that the defendants
failed to carry their initial summary judgnent burden of show ng

that they were entitled to summary judgnent. See Topalian v.

Ehrman, 954 F.2d 1125, 1131 (5th Gr.) (explaining the shifting

burden framework of a notion for summary judgnent), cert. denied,

113 S. C. 82 (1992). We di sagree. The defendants presented
conpetent summary judgnent evidence showing that there was an
absence of evidence to support any of the plaintiffs's clainms. The
burden of production thus shifted to the plaintiffs to "cone
forward with “specific facts showing that there is a genuine issue

for trial.'" Mutsushita Elec. Co. v. Zenith Radio Corp., 475 U S.

574, 587 (1986) (quoting Rule 56(c)). The plaintiffs wholly failed
to meet this burden
The plaintiffs argue that the all egations contained in their

conplaint are sufficient to create a genuine issue of materia



fact. However, Rule 56(e) does not allowthe plaintiffs to rest on
the allegations in their pleading and still avoid summary j udgnent.
"The very m ssion of the summary judgnent procedure is to pierce
t he pl eadi ngs and assess the proof in order to see whether there is
a genuine issue for trial." Advisory Conmttee Note to the 1963
Amendnents to Rule 56. Since the defendants denonstrated that
t here was an absence of evidence to support the plaintiffs's clains
and since the plaintiffs failed to present any controverting
summary judgnent evidence, the district court properly granted the
defendants's notion for summary judgnent.

The plaintiffs al so argue that the district court abused its
di scretion when it denied the notion to reconsider. W find no
abuse of discretion. The attorney for the plaintiffs acknow edged
that he did not file a response to the defendants's notion for
summary judgnent because he was ignorant of the Local Rules. It
was not an abuse of discretion for the district court to concl ude
that such ignorance does not constitute a sufficient reason to

reconsi der the di sposed-of notion. See Lavespere v. N agara Mach.

& Tool Wbrks, Inc., 910 F. 2d 167 (5th Cr. 1990), cert. denied, 114

S. C. 171 (1993). To hold otherwi se would render the Local Rules
a nullity and thwart the orderly admnistration of justice in the
district court.

The judgnent of the district court is AFFI RVED



