UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-10059
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
JASON JAMES MERRI TT,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:93-CR-92-A)

(Sept enber 8, 1994)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM !

Jason Merritt challenges his conviction following his guilty
pl ea on two grounds: the judge inperm ssibly participated in the
pl ea negotiations, and the judge erred in refusing to recuse
hinself. W affirm

| .

On June 1, 1992, pursuant to a plea bargain, Merritt pleaded

guilty to one count of mail fraud in Cause No. 4:-92-CR-088-A. On

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



June 30, 1992, a related eighty-seven-count indictnent was filed
against thirty-two additional defendants. Both cases were
transferred to District Judge McBryde's docket and sentenci ng was
schedul ed for April 30, 1993. Prior to sentencing, Judge MBryde
expressed concern that the plea agreenents entered into by Merritt
and certain others mght not adequately reflect the seriousness of
their actual offense behavior. Following a hearing in April 1993,
the judge rejected Merritt's plea agreenent, and Merritt w thdrew
his guilty plea. The district court then ordered that Merritt's
wai ver of indictnment be w thdrawn;, and the court then dism ssed
Cause No. 4:-92-CR-088-A wi thout prejudice.

In July 1993, Merritt was charged in a three-count indictnent
wWth conspiring to conmt mail fraud, wre fraud, bank fraud and
noney | aundering, in violation of 18 U S.C. 88 371, 1341, 1343,
1344, 1956 (count one); aiding and abetting in the comm ssion of
bank fraud, in violation of 18 U S.C. 88 2, 1344 (count two); and
aiding and abetting in the comm ssion of mail fraud, in violation
of 18 U.S.C. 88 2, 1341 (count three). Judge Mahon, to whomthe
case was originally assigned, transferred the case to Judge
McBryde' s docket because Judge McBryde was "famliar wiwth the facts
and issues relevant to this action and, thus, could nore
efficiently adjudicate this matter."

In October 1993, Merritt noved to disqualify Judge MBryde
pursuant to 28 U.S.C. § 455(a). The judge denied the disqualifi-
cation notion, and Merritt later pleaded guilty to counts one and

three pursuant to a plea agreenent. In January 1994, the judge



granted the governnent's notion for downward departure and
sentenced Merritt to a total of thirty-six nonths inprisonnent,
three years supervised rel ease, a $10, 000 fi ne.

1.

Merritt contends for the first tinme on appeal that Judge
McBryde violated Rule 11(e)(1) by participating in his plea
negotiations with the governnent.

Parties ordinarily must challenge errors in the district
court. Wen an error is not tinely raised in the district court,
this court nmay renedy the error under Fed. R Crim P. 52(b), but
"“in only the nbst exceptional cases.'" United States .
Rodri guez, 15 F. 3d 408, 414 (5th Cr. 1994) (quoting United States
v. Bullard, 13 F.3d 154, 156 (5th Gr. 1994)). An appellant who
rai ses an i ssue for the first tinme on appeal has the burden to show
that there is an error, that it is plain ("clear" or "obvious"),
and that it affects substantial rights. United States v. 0 ano,
113 S. &. 1770, 1777-78; see also Rodriguez, 15 F.3d at 414-15;
Fed. R Cim P. 52(b). This court lacks the authority to relieve
an appellant of this burden. dano, 113 S. C. at 1781.

In United States v. Adans, 634 F.2d 830, 836 (5th Cr. 1981),
however, this court concluded that judicial participation in plea
negoti ations constituted plain error sufficient for the court to
raise the issue sua sponte under Rule 52(Db). Al though it 1is
uncl ear whet her Adans survived O ano, we need not decide this

question because the district judge's actions in this case in



relation to Merritt's plea agreenent did not constitute error
pl ai n or otherw se.

Merritt points to various statenents nade by the district
judge which allegedly denonstrate judicial participation in plea
negotiations. In his order signed on April 16, 1993, Judge MBryde
stated that approval of Merritt's "plea agreenent woul d reduce the
gui deline range of inprisonnent to 46-57 nonths from a range of
168- 210 nonths, that would exist if he were to be convicted on al
counts of the indictnent by which he was charged." Merritt
correctly notes that the statenent is inaccurate, in that he waived
i ndi ctment and consented to prosecution by information on a charge
of mail fraud. Nevertheless, contrary to Merritt's argunent, the
statenent in no way suggests what plea agreenent would be
acceptable to the court. The court was nerely stating its concerns

about accepting the proposed plea based on its review of the PSR



Nor do the other passages? cited by Merritt fromthe April

2

Merritt cites to three passages fromthe Apri

This is a def endant who was not i ndi ct ed,
who apparently could have been charged wth
nmoney | aundering -- at |east that appears from
the presentence investigation report to be a
possibility.

| f he had been indicted and convicted on
the offenses to which it appears he had
exposure, his guideline range woul d have been
168 to 210 nonths. He pled guilty to a charge
of mail fraud and aiding and abetting. The
plea of guilty, if approved, would reduce the
guideline range [to] 46 to 57 nonths.

And there's no contention, no indication
what soever, that there would be any probl em of
the Governnent making its case in the sense of
at least getting it to the point where the
jury would be the deciding factor in the case
ultimately as far as the counts of the
indictnent, as far as the offenses that
apparently he has conmtted are concerned, or
at least there's sone evidence he has
comm tted.

The CGover nnent apparently does not
contend that it has any proof problens may be
the best way to say it, but according to the
Information | have, this defendant is one of
the nost involved actors in the crimnal
activities that give rise to this case. He
apparently was the i ncorporator, or one of the
i ncor por at ors.

He was |isted as one of the initial
directors of Multi Corp when it was fornmed in
February of 1989, who at sone point in tine
becane the executive vice president, and |'ve
taken that to nean that he was sonewhat second
in conmmand below Defendant Fregien in the
operation of Milti Corp. Apparently he
actively participated in setting up factoring

5

30,

30 hearing:



1993, hearing constitute inpermssible judicial participation in
the plea negotiation process. None of the judge's remarks
encourage or suggest a particular plea bargain. Rather, they are
expl anations of the court's reasons for rejecting the first plea
agreenent. "A district court is free, of course, to reject a plea
agreenent, and may express its reasons for doing so." Uni ted
States v. Mles, 10 F. 3d 1135, 1139 (5th Cr. 1993) (citing Fed. R
Ctim P. 11(e)(4)). The failure of a plea bargain to provide for
the inposition of an appropriately severe sentence under the
circunstances is a sound reason for a court to reject it. United
States v. Bean, 564 F.2d 700, 704 (5th Cr. 1977). Thus,
notwi thstanding Merritt's contrary assertions, none of the above
coments denonstrate judicial participation in the plea bargaining
process.

Merritt also bases his judicial participation claim on the
Judge McBryde's statenents and behavior follow ng his rejection of
the plea agreenent. After allowng Merritt to withdraw his plea,

t he judge comment ed:

The Information is still pending and ny plan -
- or I'll have to think about it. | suppose
there is a possibility of -- well, | think

arrangenents, nmade trips with M. Fregien to
set up those arrangenents, if ny nmenory serves
ne.

So it would appear that wherever M.
Fregien stands on noney |laundering, this
Def endant stands about the sane pl ace. And
wher ever t he factor st ands on noney
| aundering, this Defendant appears to stand
pretty nmuch the sane pl aces.



'l wait and see what the Governnent's next
move is and then decide what to do with this
case.

The judge later made inquiries, through his law clerk, of the
governnent as to whether it intended to file additional charges
agai nst Merritt.

In denying Merritt's notion to disqualify, Judge MBryde
stated his reasons for these inquiries:

As defendant and his counsel were and are

aware, the trial judge has always intended to

try together the defendants engaged in the

tel emarketi ng schene. As defendant suggests,

the court nmade inquiries "about what the

Gover nnent was going to do wth the

Defendant,” . . . so that the court could set

its trial schedule. At no tine has the court

suggested how the United States should

pr oceed. Rat her, as defendant notes, the

court "set a deadline for the CGovernnment to

make a decision.” . . . The United States nade

her deci sion by seeking and obtaining the
pendi ng i ndictnent agai nst defendant. Everyone involved in this
action and the related actions has known fromthe outset that the
under si gned judge intended to further the efficient adm nistration
of crimnal justice by avoidance of needless nmultiple trials. It
woul d be apparent to any reasonabl e person that the inquiries mde
by the law clerk of the prosecutors were strictly related to those
sal utary goal s.

The record anply supports the judge's explanation that his inquiry
was for the purpose of arranging a single trial for all defendants.
None of the judge's inquiries referred to a plea agreenent.
Merritt al so contends that Judge McBryde participated in plea
negotiations by having Merritt's case transferred from anot her
district judge's docket. Under Fed. R Cim P. 18, the district
court has broad discretion in deciding whether a case should be

transferred within a district. See United States v. Kaufnman, 858



F.2d 994,

1006 (5th Cr. 1988). In the instant case

reason existed for a transfer. As Judge MBryde st at ed:

As the judges of this Division of the Northern
District of Texas are wont to do, the judge
before whom the indictnent was pending
transferred the case to the undersigned
because of the undersigned's famliarity with
the facts and circunstances giving rise to the
charges agai nst defendant. By the tine of the
transfer, the undersigned had tried the No.
4:92- CR- 106- A case and had sentenced ni neteen
of the tel emarketers.

a valid

Thus, the reasons given for the transfer -- judicial econony and

efficiency --

Mahon to Judge MBryde.

fully support the transfer of the case from Judge



L1l

Merritt argues next that Judge McBryde conmmtted reversible
error infailing togrant Merritt's recusal notion brought pursuant
to 28 U . S.C. § 455(a).

Section 455(a) requires a federal judge to disqualify hinself
"in any proceeding in which his inpartiality m ght reasonably be
questioned.” In Liteky v. United States, 114 S. C. 1147, 1157
(1994), the Suprene Court determned that judicial rulings may
support a notion for recusal "only in the rarest circunstances."”
Beliefs by a judge fornmed on the basis of current or prior
proceedi ngs al so may serve as the basis of a 8§ 455(a) notion, but

only when "they display a deep-seated favoritismor antagoni smt hat

woul d nmake fair judgnment inpossible.” | d. Furthernore, "[a]
judge's ordinary efforts at courtroomadmnistration . . . remain
i mmune. " |d.

Merritt bases his contention that Judge MBryde shoul d have
recused hinself on the sanme grounds raised in his first assi gnnent
of error: the judge's comments in rejecting the first plea
agreenent, the judge's statenents and behavior followng his
rejection of the plea agreenent, and the judge's actions
surroundi ng the transfer of the case. The district court did not
err in denying the disqualification notion. As di scussed above,
the record fully supports the judge's assigned reasons for
rejecting the plea agreenent as well as his later actions.
Accordingly, Merritt has failed to show that the judge exhibited
deep-seated antagoni smthat woul d render fair judgnent inpossible.

AFFI RVED.



