IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10055
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
VI NCENT EDWARD HUMPHREY,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 91-CR-082-01-C
 (July 21, 1994)

Before PCOLI TZ, Chief Judge, and JOLLY and DAVIS, Crcuit Judges.
PER CURI AM *

Vi ncent Edward Hunphrey argues that the district court
clearly erred because (a) it failed to nmake an i ndependent
finding that "no reasonable jury could have believed [the]
defendant's testinony," and (2) it failed to ground the
"enhancenent finding . . . upon independent corroborating
evi dence apart fromthe nere return of a guilty verdict by the
jury.”

This Court reviews sentences inposed under the Quidelines to

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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determ ne whet her the sentence was inposed in violation of |aw,
as a result of an incorrect application of the Guidelines, or if
the sentence is outside of the applicable sentencing range and is

unreasonable. United States v. Howard, 991 F.2d 195, 199 (5th

Cr.), cert. denied, 114 S.C. 395 (1993). Application of the

CQuidelines is a question of |aw subject to de novo review |d.
US S G 8 3CL.1 provides for an enhancenent "[i]f the defendant
W llfully obstructed or inpeded, or attenpted to obstruct or

i npede, the adm nistration of justice during the investigation,
prosecution, or sentencing of the instant offense." Though the
court may not penalize a defendant for denying his guilt as an
exercise of his constitutional rights, a sentence may be enhanced

if the defendant conmts perjury. United States v. Laury, 985

F.2d 1293, 1308 (5th Cr. 1993); see United States v. Dunni gan

US __, 113 S.¢t. 1111, 1116, 122 L.Ed.2d 445 (1993) (a
W tness testifying under oath or affirmation commts perjury if
he "gives false testinony concerning a material matter with the
willful intent to provide false testinony, rather than as a
result of confusion, mstake or faulty nmenory"). This Court
reviews a district court's finding of obstructive conduct for
clear error. Laury, 985 F.2d at 1308.

| f the defendant objects to a sentence enhancenent for
obstruction of justice based on his trial testinony, the district
court nust "review the evidence and nmake i ndependent fi ndings
necessary to establish a willful inpedinent to or obstruction of
justice, or an attenpt to do the sanme, under the perjury

definition we have set out." Dunnigan, 113 S.C. at 1117. The
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district court's determ nation that an obstruction-of-justice
enhancenent is required is sufficient if "the court nmakes a
finding of an obstruction or inpedinent of justice that
enconpasses all of the factual predicates for a finding of
perjury." 1d. A separate and clear finding on each el enent of
the alleged perjury, although preferable, is not required.
Laury, 985 F.2d at 1308 (quoting Dunnigan, 113 S.C. at 1117).

At the resentencing hearing the district court's findings
respecting Hunphrey's trial testinony identified all of the
factual predicates for the perjury definition set forth in
Dunni gan: "the defendant was untruthful at trial with regard to
material facts and [] there was willful intent to conmt
perjury." Moreover, in support of its findings that Hunphrey
commtted perjury, the district court agreed wth the Governnent
(and specifically adopted as its own findings) that the portions
of Hunphrey's trial testinony which the Governnent identified in
its menorandumin support of the obstruction adjustnent were
intentionally false as to material matters. I n the nmenorandum
the Governnent showed that Hunphrey commtted perjury when he
testified that (a) he did not participate in the drug sal e that
took place in the front roons of the house; (b) he did not know
that the cooperating individual was in the front roons during the
sale; (c) he had not net or tal ked to the cooperating individual
prior to the trial; (d) he did not possess or throw a package of
crack cocaine during the raid; (e) he was threatened by the
police to nake false statenents to assist them and (f) he told

the police at the tine of his arrest that he was enpl oyed.
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The district court was not required to make an i ndependent
finding that no reasonable jury could have believed Hunphrey's
testinony or that other evidence existed (beyond that on which
the jury relied) and is entitled to credit the testinony of the
police officers over that of the defendant when maeki ng an

obstruction-of-justice determnation. United States v. Vel gar-

Vivero, 8 F.3d 236, 242 (5th Cr. 1993), cert. denied, 114 S. C

1865 (1994). Because the district court nmade the findings
requi red by Dunni gan and because an i ndependent review of the
record supports its findings respecting Hunphrey's perjury, the
district court did not clearly err in assessing the upward

adj ustnent for obstruction of justice. See United States V.

Butler, 988 F.2d 537, 544 (5th Gr.) (two-level increase for
obstruction of justice is required when district court finds that
def endant perjured hinself at trial and the district court's

findings are supported by the record), cert. denied, 114 S. C

413 (1993).
AFFI RVED.



