IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10026

Summary Cal endar

LI LLI ON DI CK CRUSE,
Peti ti oner- Appel | ant,

ver sus

WAYNE SCOTT, Director
Texas Dept. of Crimnal Justice,
I nstitutional D vision,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(5:93-CV-26-0)

(July 28, 1994)
Bef ore Hl GG NBOTHAM DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *
A Texas jury found that Lillion Dick Cruse commtted an
aggravated robbery by holding up a gas station using a rifle.
Cruse received a sentence of life inprisonnment. Cruse petitioned

for a wit of habeas corpus pursuant to 28 U S.C. § 2254. The

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



district court adopted the nmagistrate judge's recommendation to
dismss Cruse's application with prejudice. W affirm

Cruse's petition questions the content and reliability of
testi nony by Gene Ray Page, a gas station enployee and the victim
of the robbery. Cruse clains that Page never identified him at
trial as the person who conmmtted the crine and that Page's
testinony was tainted by suggestive pretrial identification
procedures. The record indicates otherw se.

The record of the trial undermnes Cruse's claim that Page
never identified him The prosecutor asked Page, "Wul d you pl ease
point [the perpetrator] out tothe jury by telling themwhere he is
seated and what he is wearing?" Page answered, "He's seated right
here, right behind his attorney." The prosecutor confirmed the
identification, "All right. | ampointing to Lillion D ck Cruse,
the Defendant in this cause, is this the nman you have just
identified that cane into the station with the rifle?" Page
responded, "Yes, sir."

The record also belies Cruse's contention that the pretrial
identification procedures were inpermssibly suggestive. Cruse
recounts that Page selected three photographs from the police
al buns, and then was unsure when he chose Cruse's photograph from
anong the three. Cruse does not expl ai n how Page' s hesi tance coul d
have tainted the later identification.

Cruse also points out that the police initiated a |ine-up
W t hout a request fromPage. Cruse does not explain howthe police

af fected Page' s judgnent by deciding on their owm to use a |line-up.



Mor eover, Page's testinony at trial about the line-up indicates its
reliability: "I didn't talk to anyone [about the line-up]. | just
went in and [a police officer] told nme just to wait here in the
roomthat we would goininalittle while and that's it. . . . |
recogni zed [Cruse] right as | went in, when | first went in the
door." Cruse offers no evidence controverting this account.

Finally, Cruse argues that the prosecutor affected Page's
testinony. Page identified Cruse at the pretrial hearing but then
stated that he could not "really" see Cruse from where he was
sitting. The prosecutor then confirned the identification. Cruse
contends that the confirmation sonehow tainted Page's |Iater
testinony. |f Page could see Cruse, then he could identify hin if
Page coul d not see Cruse, then the prosecutor's conments coul d not
have i nfluenced him |In either case, the prosecutor could not have
af fected Page's ability to recogni ze Cruse.

Cruse cannot prevail for a second reason. An identification
based on observati ons nmade i ndependently of suspect identification

procedures does not violate due process. See Herrera v. Collins,

904 F.2d 944, 946 (5th Cir.), cert. denied, 498 U S. 925 (1990);

Lavernia v. Lynaugh, 845 F.2d 493, 500 (5th Cr. 1988). Page

| ooked directly at Cruse's face when Cruse entered the gas station,
the rifle Cruse was carrying captured Page's attention, Page
described Cruse accurately, Page identified Cruse confidently at
trial, and the interval that passed between the event and Page's
identification of Cruse was relatively brief. These circunstances

indicate reliability. See Neil v. Biggers, 409 U S. 188, 199-200




(1972). Page stared down the barrel of arifle into Cruse's face
fromtw feet away. The inpression Cruse made on Page provides a
solid basis for identification independent of any suggestive
pretrial identification procedures.

AFF| RMED.



