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Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM !

In these consolidated appeals, Appellants Janmes W Smith |
and Vernon S. Smth Jr. appeal fromdistrict court determ nations
that a claim against them is non-di schargeabl e under Section
523(a) (6) of the Bankruptcy Code. The district courts affirnmed the
ruling of the bankruptcy court. W affirm

FACTS

The Smths worked together as real estate devel opers. I n
1985, they owed over $34,000,000 to Vernon Savings & Loan
Associ ation (VSLA) and sought to extend their repaynent period. At
the sanme tine, Dondi Residential Properties, Inc. (DRPlI), a
subsidiary of VSLA, owned real estate projects that were
unmar ket abl e and | osi ng noney. VSLA needed to renove the projects
fromDRPI's books by m d-1985 to avoid a serious negative i npact on
VSLA. VSLA's chief officers asked VSLA' s major borrowers to
purchase t hese projects using VSLA funds. The schene woul d conceal
VSLA's | osses and m sl ead FSLI C regul at ors.

VSLA asked the Smths to purchase one of the projects known as
the Cedar Springs Property. The Smths understood that VSLA woul d
reward their favor with future financial assistance. In 1985, the

Smiths purchased Cedar Springs for $5,595,000, which the Smths

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



financed by giving three notes to VSLA.2 Oal side agreenents
provided that the Smiths would pay no interest on the notes, that
VSLA woul d provide the Smths with funds to repay the principal,
and that VSLA woul d take back the property at sone point fromthe
Smths. The oral agreenents effectively hid the schene from bank
exam ners.

In 1987 VSLA was decl ared insolvent and the FSLIC becane its
receiver.® The Smths soon after filed bankruptcy petitions under
Chapter 7 of the Bankruptcy Code. The bankruptcy court determ ned
that the secured note held by the FDIC as receiver was non-
di schar geabl e i n bankruptcy under Section 523(a)(6).% The district
court, speaking through Judge Fitzwater for Janes Smth and Judge
Kendal | for Vernon Smith, affirned.®> The Smiths appeal.

DI SCUSSI ON
Section 523(a)(6) of the Bankruptcy Code renders a debt

nondi schar geabl e i n bankruptcy "for willful and malicious injury by

2 Two notes, one for $4, 340,000 and the other for $1, 085, 000, were
secured against the appraised value of the property. The third
note for $170,000 was unsecured and represented the anount the
price exceeded the property's appraised value. The secured note
for $1,085,000 is the subject of the FDIC s claim against the
Sm t hs.

3 The FDIC | ater replaced the FSLIC as receiver.

4 The FDIC had asserted the 8 523(a)(2)(A) and (a)(6) exceptions
to di scharge. The bankruptcy court originally found 8 523(a)(2)(ﬁ0
applicable, so it did not reach the (a)(6) question. See 113 B.R
297 (Bankr. N.D. Tex. 1990), rev'd, 133 B.R 800 (N.D. Tex. 1991)
On remand, the bankruptcy court adopted its previous factual
findings and determ ned that 8§ 523(a)(6) applied.

5 Judge Fitzwater's opinion is published at 160 B.R 549 (N.D
Tex. 1993).



the debtor to another entity or to the property of another entity."
W will set aside findings of fact by the bankruptcy court only

when they are clearly erroneous. Luce v. First Equi pnent Leasing

Corp. (Inre Luce), 960 F.2d 1277, 1280 (5th Cr. 1992). W review

t he bankruptcy court's conclusions of |aw de novo. 1d.

The Smths contend that 8 523(a)(6) does not apply to them
because the FDIC did not prove an independent recognized tort.
Section 523(a)(6) requires the debtor's act to be wllful,
mal i cious, and lead to harm In re Culp, 140 B.R 1005, 1014

(Bankr. N.D. Ckla. 1992); In re Lefeve, 131 B.R 588, 602 (Bankr.

S.D. Mss. 1991). Appel lants cite no authority requiring the
debtor's act to be an i ndependent recogni zed tort. A plain reading
of the statute uncovers no such requirenent. W conclude that a
debtor need not commt an independent recognized tort for
§ 523(a)(6) to apply.®

Each Appel |l ant rai ses one other |egal issue, both of which we
may dispatch quickly. James Smth contends that the FDI C waived
its (a)(6) ground when it did not appeal the bankruptcy court's
original decision, which determned that the claim was non-
di schargeabl e under (a)(2)(A). The bankruptcy court did not reach
the (a)(6) ground because it relied on (a)(2)(A. No wai ver
occurred because the FDIC prevailed in the bankruptcy court the

first time around. Having prevailed it had no ground to or reason

6 Janes Smth argues that fraud cannot be included wthin
8§ 523(a)(6) because subsections (a)(2)(A) and (a)(6) are nutually
excl usi ve. In re Stokes, 995 F.2d 76, 77 (5th Cr. 1993),
forecl oses this argunent.




for appeal. Vernon Smth raises an equitable estoppel issue for
the first tine on appeal.’” Smth would inpute the know edge of the
scheme from VSLA's chief officers to the FDIC in its role as
recei ver. Such know edge, Smth asserts, would estop the FDIC from
assertingits claim W reviewissues raised for the first tinme on
appeal under a plain error standard, which requires the error to be

cl ear under current law. H ghlands Ins. Co. v. National Union Fire

Ins. Co., 27 F.3d 1027, 1032 (5th Gr. 1994). W detect no plain
error.8

The bankruptcy court found that the Smths' actions were
willful, malicious, and caused harmto the FDIC. W see no clear
error. Both sides offered evidence on whether the Smths
participated willfully and w thout just cause or excuse in the
Cedar Springs transaction. The bankruptcy court was in the best
position to weigh the evidence and judge the credibility of the

Wi t nesses. The evidence al so shows that the Smths' actions caused

" Smith characterizes his new estoppel argunent as "one of the
Appel l ee's argunents throughout this case, i.e., that the FD C
receiver has failed to establish an injury to itself proximtely
caused by Vernon Smth." Vernon Smth Reply Brief at 9 n.2.
Smth's no proof of injury argunent concerns the FDIC s dual
capacities as receiver and insurer and before now never nentioned
equi t abl e est oppel .

8 Smith cites O Melveny & Myers v. FDIC, 114 S. Ct. 2048 (1994),
and FDIC v. Ernst & Young, 967 F.2d 166 (5th Gr. 1992), in support
of his estoppel argunent. The Fifth Circuit in Ernst & Young
expressly limted its holding to the facts presented, which do not
apply here. 967 F.2d at 172. The Suprene Court in O Melveny &
M/ers rejected the application of federal common law to the
know edge of the FDICin a state | aw cause of action. 114 S.C. at
2054-56. The FDIC s claimin this case, however, is asserted under
t he Bankruptcy Code. No plain error exists under current |aw




harmto the FDIC. The Smths never repaid the outstandi ng secured
note, and the FDIC had to absorb the |o0ss. The FDIC s dual
capacities of insurer and receiver do not prohibit the FDIC from
asserting a claimin one capacity that it absorbed in the other.
We concl ude that the bankruptcy court's findings were not clearly
erroneous.

For the foregoing reasons, the district courts' judgnents are

AFF| RMED.



