IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-9173
Conf er ence Cal endar

KENNETH YATES,
Pl ai ntiff-Appellant,
ver sus

SHERI FF OF LUBBOCK COUNTY, TEXAS,
ET AL.,

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 5:93-CV-295-C
(May 18, 1994)
Bef ore H G3 NBOTHAM BARKSDALE, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
A conplaint filed | FP can be di sm ssed by the court sua
sponte if the conplaint is frivolous. 28 U S.C. § 1915(d). A
conplaint is " frivolous where it |acks an arguabl e basis either

inlawor in fact. ' Denton v. Her nandez, u. S , 112 S. C

1728, 1733, 118 L.Ed.2d 340 (1992) (citing Neitzke v. WIlIlians,
490 U.S. 319, 325, 109 S.Ct. 1827, 104 L.Ed.2d 338 (1989)). This
Court reviews a 8 1915(d) dism ssal for abuse of discretion.

Denton, 112 S. C. at 1734.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Prison officials violate the constitutional proscription
agai nst cruel and unusual puni shnment when they denonstrate
deli berate indifference to a prisoner's serious nedical needs,
constituting an unnecessary and wanton infliction of pain.

Wlson v. Seiter, 501 U S 294, _ , 111 S . C. 2321, 2323, 2326-

27, 115 L.Ed.2d 271 (1991). The facts underlying a clai m of
deli berate indifference nust clearly evince the nedical need in
question and the alleged official dereliction. The |egal
conclusion of deliberate indifference nust rest on facts clearly
evi nci ng wanton actions on the part of the defendants. Johnson
v. Treen, 759 F.2d 1236, 1238 (5th Gr. 1985).

A nmere disagreenent with one's nedical treatnent is not

sufficient to state a cause of action under 8§ 1983. Varnado v.

Lynaugh, 920 F.2d 320, 321 (5th G r. 1991). Further, nere
negligence will not suffice to support a claimof deliberate

indifference. See Jackson v. Cain, 864 F.2d 1235, 1246 (5th Cr

1989).

Yates argues that the district court erroneously construed
his allegations in his 8 1983 conplaint as a plea for nedical
hel p, and expl ains that he was pl eadi ng negligence for
unreasonabl e acts which I ed to a second, unnecessary breaki ng of
hi s hand, constituting cruel and unusual punishnent.

Yates admtted that he was given nedical treatnent and
medi cation on a weekly basis, but did not believe that the
treatnent was working. On appeal, he admts that the nedica
personnel followed their professional opinion that if his hand

did not heal properly they would have to rebreak and recast it.
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Yates is nerely disagreeing wwth his nedical treatnent, and
therefore does not state a cognizable claimfor relief under

§ 1983. See Varnado, 920 F.2d at 321. At nost, Yates contends

that the defendants were negligent in rendering necessary nedi cal
treatnent. Such a claimdoes not support a claimof deliberate

i ndi fference. See Jackson, 864 F.2d at 1246.

The district court's dism ssal of Yates's 8 1983 action is

AFFI RVED.



