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Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.

PER CURI AM *

Val nor Steve Bernier was convi cted of aggravated robbery
with a deadly weapon and sentenced to fifty years injail. Bernier
now chal | enges his convictions on habeas corpus claimng that his
Sixth Amendnent rights to confront w tnesses against himand to
effective assistance of counsel were viol ated. Because we find

that his argunents have no nerit, we deny his appeal.

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the I egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



BACKGROUND

On Cctober 30, 1982, Bernier and his girlfriend, both
Canadi an citizens hitchhiking across the United States, went to a
bar in Breckenridge, Texas. Bernier and his girlfriend observed
the victim Felipe Flores, buying drinks for other people in the
bar . Bernier told another bar patron that Flores had a |ot of
money and that "we ought to roll him" A few mnutes |ater,
Bernier "rolled" Flores in the parking lot using a hamer to
fracture Flores' skull. This assault was wtnessed by two
i ndi vi dual s who happened to be in the parking lot. Bernier admts
that he assaulted Flores, but disputes the finding that he al so
robbed Fl ores. Flores was found behind the bar with several
depressed skull fractures, which according to the doctor who
testified, caused "a profound defect in his overall nentation,”
| eaving him without the ability to care for hinself or to be
enpl oyed or self-sufficient.

Bernier exhausted state renedies before filing the
instant petition on March 10, 1993. On Septenber 30, 1993, the
magi strate judge recommended denial of the petition w thout an
evidentiary hearing. Based on the Statenent of Facts, the
magi strate judge determned inter alia that (a) no Confrontation
Clause violation occurred because the State had a reasonable
explanation for its failure to produce Flores as a w tness because
he was not nentally capable of testifying, and (b) Bernier's
ineffective assistance <clains did not establish deficient

performance or prejudice.



The district court overruled Bernier's objections to the
magi strate judge's findings, adopted the nagistrate judge's
Menor andum and Recommendation, and entered an Oder denying
Bernier's petition. Bernier noticed his appeal tinely, and the
district court granted a Certificate of Probable Cause.

DI SCUSSI ON

Bernier argues that the district court erred by not
hol di ng an evidentiary hearing to determne if his Sixth Arendnent
right to confrontati on was vi ol ated because the State did not cal
Flores as a witness and did not satisfactorily account for his
absence. Wthout the ability to cross-exam ne Flores, Bernier
contends, he was wunable to prove that he did not conmmt the
robbery. "A federal evidentiary hearing on a constitutional claim
must be held only where the state court has not provided a hearing,
where the petitioner alleges facts which, if proved, would entitle
him to relief, and where the record reveals a genuine factua

di spute.” Lincecumyv. Collins, 958 F.2d 1271, 1278 (5th Cr.),

cert. denied, 113 S. C. 417 (1992). An evidentiary hearing is

unnecessary in a 8§ 2254 case if the record before the court is

adequate for disposition of the case. Joseph v. Butler, 838 F.2d
786, 788 (5th Cr. 1988); Rules Governing 2254 Cases in the U S
District Courts, Rule 8(a).

Bernier's right-to-confrontation argunent i s not based on
di sputed facts and can be determned fromthe facts in the record.
"[T] he Sixth Amendnent provides defendants a right to physically

face and cross-exam ne witnesses who testify against them. . . It




does not require the governnment to produce wtnesses whose

statenents are not used at trial." United States v. Sanchez, 988

F.2d 1384, 1392 (5th Cir.), cert. denied, 114 S. C. 217 (1993)

(internal quotation, punctuation, and citation omtted). It is
only when the prosecution seeks to present out-of-court statenents
froma witness at trial that the Confrontation C ause requires the
prosecution to show "that the declarant is unavail able and that the

statenent bears adequate indicia of reliability.” United States v.

Flores, 985 F.2d 770, 775 (5th Gr. 1993). It is undisputed that
the State did not call Flores as a witness or introduce any out - of -
court statenents he nade. Therefore, Bernier had no right to
confront Flores or demand an accounting of his absence, the record
was adequate for disposition of the claimand the district court
did not err in concluding that no evidentiary hearing was
required.?

Bernier also asserts that the district court erred in
deciding that he was not deprived of effective assistance of
counsel at trial and on appeal. Bernier argues that his counsel
erred at trial by failing to nove to suppress his diary and certain
phot ogr aphs whi ch Bernier alleges were illegally seized and by not
challenging the State's failure to call the victimas a wtness.
Bernier also contends that his counsel was ineffective on appeal
because he did not argue that Bernier's trial counsel was

i nef fective.

L It is nothing short of incredible for Bernier to conplain that Flores

did not testify when his own act of smashing Flores' skull with a hanmer rendered
hi mincapabl e of testifying.
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To obtain habeas corpus relief based on ineffective
assi stance of counsel, a petitioner nust show not only that his
attorney's performance was deficient but that the deficiencies

prejudi ced the defense. United States v. Smth, 915 F. 2d 959, 963

(5th Gr. 1990). Judicial scrutiny of counsel's perfornmance nust
be highly deferential, and courts nust indulge in a strong
presunption that counsel's conduct falls within the w de range of

reasonabl e professional assistance. Strickland v. WAshi ngton, 466

U S 668, 687, 104 S. C. 2052, 2065, 80 L.Ed. 2d 674 (1984). To
establish "prejudice," the petitioner is required to showthat, but
for counsel's wunprofessional errors, there is a reasonable
probability that the result of the proceeding would have been

different. 1d. at 694, 104 SSC at 2068. In Spriggs v. Collins,

993 F.2d 85, 88 (5th Gr. 1993), this Court held that "[i]n order

to avoid turning Strickland into an automatic rule of reversal in

the non-capital sentencing context . . . a court nust determ ne
whet her there is a reasonable probability that but for trial
counsel's errors the defendant's non-capital sentence would have

been significantly Il ess harsh.” 1d. " [P]rejudice nust be rather

appreci able before a new trial is warranted in view of counsel's
error." 1d. at 88-89, n.4. |If an insufficient show ng on one of
the conponents of the inquiry is made, the court need not address

t he ot her. Strickland, 466 U. S. at 697, 104 S.C at 2069.

The record supports that the district court's
determ nation that counsel's failure to object at trial did not

constitute deficient perfornmance. No Confrontation C ause



violation occurred because the State did not call Flores as a
w tness and Bernier did not adduce any specific facts to support
his allegations that the diary and the photographs were seized in
violation of the Fourth Amendnent. Further, Bernier did not
chal | enge the sufficiency of the evidence on appeal and has failed
to show that the result of his trial was rendered unreliable or
fundanentally unfair by his counsel's allegedly deficient

performance. See Lockhart v. Fretwell, -- U S --, 113 S. C. 838,

844, 122 L.Ed. 2d 180 (1993). Because Bernier cannot denonstrate
that he was given ineffective assistance at trial, he also cannot
show that appellate counsel was ineffective for not arguing the
i neffectiveness of trial counsel.

For the foregoing reasons, we find that the district

court did not err in denying 8 2254 relief. AFFI RVED.



