IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-9156
Conf er ence Cal endar

EMVANUEL ONYI DO
Peti ti oner- Appel | ant,
ver sus

JANET RENO, Attorney Ceneral
of the United States, ET AL.,

Respondent s- Appel | ees.
Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:93-CV-1937-H
(May 19, 1994)
Bef ore H G3 NBOTHAM BARKSDALE, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Emmanuel Onyi do appeals the district court's dismssal for |ack
of jurisdiction of his habeas petition under 28 U S.C. § 2241. Onyido
argues that the district court erred by dism ssing his petition
because he neets the "in custody” requirenents for habeas relief.

"[T] he controlling issue is whether he was in custody of the INS
when he filed his petition." Santana v. Chandler, 961 F.2d 514, 516

(5th Gr. 1992). In Santana, we noted that other circuits' holdings,

that a prisoner in Onyido's situation is not in custody of the INS for
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habeas purposes, are "consistent with other holdings of this [C]ourt
under different but simlar circunstances.” |d. One of those cases,

Prieto v. duch, 913 F.2d 1159, 1163-64 (6th Cr. 1990), cert. denied,

498 U. S. 1092 (1991), distinguished the habeas corpus "in custody"
cases on which Onyido relies. Therefore, the district court was
W t hout habeas jurisdiction, and it did not err in dismssing the
petition.

Onyi do al so argues that the INS has violated his due process and
Fifth Amendnent rights by not conpleting the deportation proceedi ngs
within the four and one-half years that he has been incarcerated.

In Gddings v. Chandler, 979 F.2d 1104 (5th Cr. 1992), we

concluded that "while [8 U.S.C.] 8 1252(i) inposes a duty on the
Attorney General to begin proceedi ngs once an alien is deened

deport abl e because of a conviction, that statute also grants the
Attorney Ceneral the discretion to proceed "as expeditiously as
possible."" [Id. at 1109-10. W rejected the theory that the Attorney
Ceneral's duty to proceed expeditiously created a duty owed to the
alien and afforded the alien standing to bring an action to conpel the
INS to act. 979 F.2d at 1110. Simlarly, Onyido does not have
standing to request a waiver of deportability or the conpletion of his
I NS deportation proceeding by way of a habeas petition.

AFFI RVED.



