IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-9155

Summary Cal endar

ROY KEVI N DRYBREAD
Pl ai ntiff-Appellant,
V.
GRAND PRAI RI E | NDEPENDENT
SCHOOL DI STRI CT, DALLAS COUNTY,
and DAVI D CRI TTENDEN,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-Cv-1019-71)

(August 30, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Roy Kevin Drybread brought a claimagainst Gand Prairie
| ndependent School District, Dallas County (school district) and

David Crittenden for sex discrimnation pursuant to 42 U S.C. 8§

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



2000e et seq. The district court granted sunmmary judgnent for
the defendants. Drybread appeals. W affirm
| .

Drybread was originally hired by the school district as a
courier in 1984 and subsequently termnated in 1986. In April of
1990, the school district decided to rehire Drybread as a courier
based on his representation that he was nore mature. Upon his
rehire, Drybread was counsel ed by his supervisor, David
Crittenden, that the school district would not tolerate the job
performance | evel which he had denonstrated during his previous
tenure as courier. Generally, the duties of courier require the
individual to relieve adm nistrative personnel of certain tasks
whi ch woul d otherw se take themaway fromtheir adm nistrative
duti es.

According to the school district, Crittenden began receiving
conpl ai nts concerning Drybread's job performance beginning in
April of 1990. The school district contends that these
conplaints related to Drybread's attitude and unsati sfactory
performance of his duties. Also, the school district asserted
that Crittenden received several conplaints concerning Drybread' s
operation of a school district vehicle. In June of 1990, the
school district, because of repeated conpl aints concerni ng
Drybread's operation of a school district vehicle, placed
Drybread on suspension with partial pay for one week.
Subsequent |y, because of Drybread's poor job performance, the

school district placed himon probation in August of 1990.



Further, the school district asserted that on March 13, 1991,
Drybread failed to show up for work wi thout notifying the school
district that he would be absent. Finally, because of the
numer ous conpl ai nts agai nst Drybread, the school district
termnated himon July 11, 1991. Apparently, the final straw
occurred when Drybread refused to take sone newspapers to the
trash. Instead of disposing of the newspapers, Drybread pl aced
t he papers on the desk of the adm nistrator who had nade the
request. He refused to di spose of the papers because he believed
that the adm nistrator could have taken the newspapers to the
trash just as easily as he. After Drybread was fired, the
courier position was filled by another nale.
In May of 1993, Drybread brought suit against the school
district and David Crittenden all eging that he had been
term nat ed because of his sex. Specifically, Drybread alleged
that he was term nated because he did not "spoil" the fenale
adm ni strative personnel and because he did not
have enough "nedi eval chivalry." In support of his allegations,
Drybread asserts that the school district had sufficient reasons
to fire many of the female adm nistrative personnel but did not
do so. For exanple, he states that one of the fenale
adm ni strative personnel attacked him but was not fired.
According to Drybread, the fenmal e enpl oyee shoved himinto a wall
and grabbed his right bicep, |eaving scratch marks on his arm
On Cctober 20, 1993, the school district and Crittenden

filed a notion for summary judgnent. On Novenber 15, 1993, the



district court granted the defendants' notion for summary
j udgnent because Drybread did not produce any evidence to enable
the court to find that the defendants had intentionally
di scrimnated against him Drybread did not file a response to
the defendants' notion for sunmary judgnment until the day after
the district court granted the defendants' notion. Drybread did
not request the district court to consider his untinely response
to the defendants' notion for sunmary judgnment; instead, he
appeal ed the district court's judgnent.
1. STANDARD OF REVI EW

We review the granting of summary judgnent de novo, applying

the sanme criteria used by the district court in the first

instance. Conkling v. Turner, 18 F.3d 1285, 1295 (5th Cr

1994). First, we consult the applicable Iaw to ascertain the

mat eri al factual i1 ssues. King v. Chide, 974 F.2d 653, 655-56

(5th Gr. 1992). W then review the evidence and inferences to
be drawn therefromin the light nost favorable to the nonnovi ng

party. Lenelle v. Universal Mg. Corp., 18 F.3d 1268, 1272 (5th

Cr. 1994). Summary judgnent is proper "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law" Feb. R CQv. P.
56(c). In the instant case, the question before us is whether
the evidence in the summary judgnent record establishes a

material issue of fact concerning whether the school district



di scrim nated agai nst Drybread on the basis of his sex. See

Arnmstrong v. Gty of Dallas, 997 F.2d 62, 66 (5th Cr. 1993).

L1l
Initially, we note that the district court properly granted
Crittenden's notion for summary judgnent. Drybread attenpted to
hold Crittenden individually liable under Title VII because
Crittenden discrimnated agai nst himon the basis of his sex.
However, Title VII does not provide for liability against
enpl oyees who do not otherwi se qualify as enployers. Gant v.

Lone Star Co., 21 F.3d 649, 650 (5th Gr. 1994).

Drybread inplicitly conplains of the district court's
failure to consider his belatedly filed response to the
def endants' notion for sunmary judgnent. In his brief before
this court, Drybread alleges that his response was filed |late
because the school district destroyed evi dence which he had
sought in a notion for production. Further, in his notice of
appeal, Drybread asserts that the evidence which he was unable to
obtain was an accident report fromthe Texas Departnent of Public
Safety, and a Texas Enpl oynent Deci sion.

Apparently, Drybread believes that by show ng he did not
receive a ticket for an accident which occurred while he was
driving a school district vehicle, he can prove that the school
district's reasons for firing himwere a pretext for sexual
discrimnation. The other piece of evidence on which Drybread
relies is Crittenden's testinony before the Texas Enpl oynent

Conmmi ssion in which Crittenden states that "there are duties that



we are all expected to do around here that we don't highly favor,
sone of them we do because various personnel in this building
have becone spoiled." Crittenden further admtted that one of
the adm ni strative enpl oyees, which Drybread all eged the schoo
district had sufficient reason to fire, is "spoiled.” This
| atter evidence supposedly denonstrates that he was di scharged
because of his sex.

After considering the entire record, even Drybread's
bel atedly filed evidence,! we conclude that the district court
did not err in granting the defendants' notion for sunmary
j udgnent .

| V.
For the foregoing reasons, we AFFIRM the judgnent of the

district court.

! By considering this evidence, we are not holding that the
district court should have considered the evidence or that this
court nust consider evidence not properly a part of the summary
j udgnent record.



