IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-9142

Summary Cal endar

EDDI E R. BELL,
Pl ai ntiff-Appellant,
V.

PRUDENTI AL | NSURANCE CO.
OF AMERI CA, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:92 CV 1940 H)

(June 9, 1994)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Eddie R Bell appeals the district court's grant of sunmary
judgnent in favor of Prudential |nsurance Co. of Anmerica on
Bell's claimfor breach of contract. Finding no error, we

affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| .
A.  FACTUAL BACKGROUND

Eddie R Bell operated an insurance agency in Geenville,
Texas, wth Enployers |Insurance of Texas (Enployers) from
Decenber 1987 until August 1990. During the fall of 1990,

Enpl oyers went into receivership, and Bell was recruited by
Prudential Insurance Co. of Anmerica (Prudential) to becone a
Region U agent with Prudential. On March 11, 1991, Bell signed a
"district agent agreenent"” wth Prudential. That agreenent set
forth the rights and obligations of Bell and Prudential relating
to Bell's operation of his insurance agency. The agreenent was
also termnable at will by either party.

As a Region U Prudential agent, Bell was authorized to sel
several types of insurance, including property insurance and
casualty, life and health insurance, out of his Geenville
office. Bell also signed appointnent applications with six
subsi di ari es of Prudenti al sQConsuner County Mitual |nsurance Co.,
Pruco Life Insurance Co., Pruco Life Insurance Co. of Texas,
Pruco Securities Corp., Prudential LlIoyds, and Prudenti al
Property & Casualty I nsurance Co.sQwhi ch enabled himto take
applications for insurance and submt themto those conpanies.

I n August 1991, Prudential sent a letter to all of its
Region U agents in which it informed themthat it was instituting
a quota policy whereby they woul d be responsible for selling a
m ni mum nunber of |ife insurance policies each year. According

to Prudential, life insurance contracts, which provided the bul k



of its revenue, had been declining. The quota policy thus

provi ded that agents who failed to sell a m ni num nunber of life
i nsurance policies in a given quarter would have their autonobile
bi ndi ng privil eges suspended for the next quarter and until the
m ni mum quarterly requirenment was net.* The policy was
applicable to all agents who had been enpl oyed by Prudential for

one year.

L' Aletter concerning the inplenentation of this quota
policy that was sent to all Region U agents from Ri chard Bonner,
Prudential's vice-president for regional marketing, states:

Life insurance is Prudential's major business. It
provi des the bul k of our revenue, our assets, our surpluses,
and our profits. This revenue pays the extrenely high costs
of operating an agency systemli ke ours. These expenses
i ncl ude your offices, work stations, service staff support,
sal aries and benefits including pensions.

Whil e our [property and casualty] sales results for
1991 are nore than double 1990, our life sales results are
down nearly 20% \While agents [sic] earnings are
benefitting fromthe increase in [property and casual ty]
activity as we want, a lack of |ife results does not support
Prudential's and Region "U''s objectives.

| cannot allow representatives to continue to market
non-life w thout the supporting life production.

A rather stiff penalty is going to be inposed for those
representatives in Texas (Wth a continuous service date
prior to January 7, 1991) who produce bel ow a m ni mum
expected level of life.

| f yoU fail to broduée at'thatllevei, yoUr [p?operfy

and casualty] for auto will be suspended.

A review at the end of each quarter of 1992 wll give
you the opportunity to have that binding privilege restored.
A new minimumrequi renent level will be established prior to
the begi nning of 1992 and will not exceed our 1991 regional
aver age.

| do not want anyone to |lose their binding privileges.
| want all of you to sell large anpbunts of quality [property
and casualty] business. | do expect, however, this to be
part of an effective multilines marketing and service
oper ati on.

Asimlar letter was sent to all Region U agents in early January
1992, detailing the m ninum quota of life insurance sal es
requi red for each quarter of the year.
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During the first quarter of 1992, Bell failed to neet the
established m nimum quota of life insurance sales. 1In a letter
dated April 6, 1992, Janes N. Ginmm a Prudential enployee,
officially suspended Bell's autonobile binding privileges.
However, upon learning that Bell had been enployed with
Prudential for less than a year, Gimnmmwote a letter to Bel
dated May 18, 1992, and reinstated those privileges. On July 1,
1992, Bell's autonobile binding privileges were again suspended,
this time because he had passed the anniversary of his enpl oynent
wth Prudential by the start of the new quarter on April 1, 1992,
and had failed to neet the quarterly target of life insurance
sales. Bell resigned his position as a Prudential agent by
letter, effective Septenber 14, 1992.

B. PROCEDURAL H STORY

On August 13, 1992, Bell filed suit in state court in Hunt
County, Texas, against Prudential and six of its subsidiaries,
see supra Part |I. A Bell alleged clains for (1) breach of
contract, (2) breach of the duty of good faith and fair dealing,
(3) tortious interference with contractual relationships, (4)
tortious interference wth prospective econom c opportunity, (5)
m srepresentation, and (6) negligent hiring, training, and
supervision. Prudential and the other defendants then renoved
the suit to the United States District Court for the Northern
District of Texas, alleging that three of the subsidiary
conpani es were Texas residents who had been fraudul ently joined

in order to defeat diversity jurisdiction. Bell noved to renmand,



and Prudential and the other defendants noved for summary
j udgnent .

The district court denied Bell's notion for remand on June
15, 1993, finding no cause of action against the three Texas
subsidiaries. The court also determ ned that Prudential and the
remai ni ng def endant subsi di ari esSQPruco Securities Corp.
Prudential Property & Casualty |Insurance Co., and Pruco Life
| nsurance Co.sQwere diverse. On Septenber 13, 1993, the district
court determned that Bell had stated no cause of action agai nst
the remai ni ng subsidiaries, and the court granted Prudential's
nmotion for summary judgnent on all six causes of action. The
district court also denied Bell's notion for reconsideration and
suppl enentation of the record, or, in the alternative, for new

trial. This appeal ensued.

.

We review the granting of summary judgnment de novo, applying
the sanme criteria used by the district court in the first
instance. That is, we review the evidence and inferences to be
drawn therefromin the |ight nost favorable to the non-noving

party. Lenelle v. Universal Mg. Corp., 18 F.3d 1268, 1272 (5th

Cir. 1994); Federal Deposit Ins. Corp. v. Dawson, 4 F.3d 1303,

1306 (5th Gr. 1993), petition for cert. filed, 62 U S L.W 3659

(U.S. March 21, 1994) (No. 93-1486). Summary judgnent is proper
"if the pleadings, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any, show



that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw. "
FED. R CQv. P. 56(c).

Under Federal Rule of G vil Procedure 56(c), the party
movi ng for sunmary judgnment bears the initial burden of
"informng the district court of the basis for its notion, and

identifying those portions of [the record] which it believes

denonstrate the absence of a genuine issue of material fact."

Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986). Once this
burden is net, the burden shifts to the non-noving party to

establish the existence of a genuine issue for trial. Matsushita

Elec. Indus. Co. v. Zenith Radio, 475 U S. 574, 585-87 (1986);

Leonard v. Dixie Wll Serv. & Supply Inc., 828 F.2d 291, 294 (5th

Cr. 1987). The burden on the non-noving party is to "do nore
than sinply show that there is sonme netaphysical doubt as to the

material facts.” Matsushita, 475 U S. at 586

L1,

Bell argues that the district court inproperly granted
Prudential summary judgnent on his breach of contract claim
First, Bell contends that the district court erroneously
concl uded that Prudential had the authority under the terns of
t he agent agreenent to inpose the 1992 quota policy on Bell and
thus, as a matter of law, did not breach the terns of that
agreenent. Bell argues that because the sunmary | udgnment

evi dence established that there were no production quotas in



effect at the tinme he entered into the agent agreenent and
because the agreenent itself does not nention production quotas,
a fact issue exists as to whether Prudential breached the
agreenent by inposing such quotas. Second, Bell contends that
the district court erred in granting Prudential sunmmary judgnment
because Prudential failed to neet its sunmary judgnment burden by
not addressing Bell's claimthat its wongful suspension of
Bell's autonobil e binding authority was a basis for the alleged
breach of the agent agreenent. Bell also contends that the
district court abused its discretion in denying his notion for
reconsideration or, in the alternative, for a newtrial. W
address each of Bell's contentions in turn.
A. | MPCSI TI ON OF QUOTAS

Bell first contends that under the terns of the agent
agreenent, Prudential did not have the authority to inpose
production quotas on him W di sagree.

Contract interpretation and the issue of contract ambiguity
are matters subject to de novo review in this court. Haber Ol

Co. v. Swinehart (Inre Haber Q1 Co.), 12 F. 3d 426, 443 (5th

Cr. 1994). Under Texas law, "[i]f a witten instrunent is so
worded that it can be given a certain or definite | egal neaning
or interpretation, then it is not anbiguous . . . ." Coker v.

Coker, 650 S.W2d 391, 393 (Tex. 1983); see Maxwell v. Lake, 674

S.W2d 795, 801 (Tex. App.sqQballas 1984, no wit). Mere
di sagreenent over the interpretation of a contract provision does

not make the provision anbiguous. Sun Q1 Co. (Delaware) v.




Madel ey, 626 S.W2d 726, 731 (Tex. 1981); Maxwell, 674 S.W2d at
801. Unanbi guous | anguage in a contract should be enforced as
witten, and objective intent rather than subjective intent

controls. Sun G1l, 626 S.W2d at 731; see Shelton v. Exxon

Corp., 921 F.2d 595, 603 (5th Cir. 1991).

Bel |l concedes that we nust | ook at the plain | anguage of the
agent agreenent in question to determ ne whether Prudential had
the right to the quota policy at issue in this case. The
agreenent does not purport to describe fully every detail of an
agent's enploynent; it does not specify the nature of the
instructions, rules, and regulations that Prudential had adopted
or mght adopt in the future. 1t does, however, expressly and
unanbi guously provide that the agent agrees to "[p]ronote the
success and wel fare of the Conpany and conply with its
instructions, rules and regulations.” By its own express terns,
then, this agreenent provides that an agent, as a party to the
agreenent, agrees to conply with all generally applicable
instructions, rules, and regulations that Prudential may
promul gate fromtinme to tinme. Prudential's quota policy at issue
inthis case was uniformy applicable to all Region U agents in
Texas. We thus agree with the district court that the inposition
of such a quota policy constituted the type of "instructions,
rules and regul ati ons"” by which Bell agreed to be bound under the
express terns of the agent agreenent.

Bel | nonet hel ess argues that Prudential was required to

nmodi fy the agent agreenent in witing if it wanted to inpose this



quota policy. He further argues that Prudential was aware of
this requirenment because Bell produced affidavit summary judgnent
evi dence to support the fact that in 1990, when Prudenti al

i nposed production quotas on only sel ected agents, Prudential had
attached individual addenda to these agents' agreenents which
speci fied these production quotas.

We find Bell's argunent unavailing. Prudential's quota
policy at issue in this case affected all Region U agents in
Texas. Further, it did not materially alter the express terns of
t he agent agreenent that Bell signed, which unanbi guously
provi ded that an agent would "conply with [Prudential's]
instructions, rules and regulations.” The quota policy nerely
dictated a specific set of rules wth which agents such as Bel
had broadly agreed to conply under the express terns of the agent
agreenents they had signed. Prudential was thus not obligated to
obtain every agent's consent to the policy.

Bel | also contends that his own affidavit should have
precluded the district court's grant of summary judgnent for
Prudential. |In this affidavit, Bell attested that Bill Gosse, a
Prudential enployee, had told himprior to his enploynent by
Prudential that Prudential would not inpose specific quotas on
himw th respect to the anbunt or type of insurance to be sold.?
However, as the district court correctly noted, even if Gosse had

made such an oral representation, the agent agreenent expressly

2\ note that in his deposition, when asked if Gosse had
ever told himthat Prudential would never institute quotas, Bel
responded, "No, he never told ne that."
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states that it "supersedes any previous agreenent between the
[a] gent and the [c]onpany." The express and cl ear | anguage of
this nmerger clause in the agreenent prohibits the enforcenent of
any alleged prior oral agreenent between Bell and Prudential or

its enployees under the parol evidence rule. See Boy Scouts v.

Responsive Termnal Sys., Inc., 790 S.W2d 738, 744-45 (Tex.

App. sQDal  as 1990, wit denied); Austin Shoe Stores v. The

Eli zabeth Co., 538 S.W2d 677, 680 (Tex. C v. App.SQWaco 1976,

wit ref'd n.r.e.). The agreenent thus presunes that all prior
agreenents between Bell and Prudential or its enployees relating
to Bell's enploynent as a Prudential agent were nerged into the

agent agreenent which Bell signed. See Boy Scouts, 790 S.W2d at

745,

We therefore agree with the district court that as a matter
of law, the express terns of the agent agreenent did not prohibit
Prudential frominposing generally applicable rules and
regul ati ons concerning production quotas on its Region U agents.
Hence, sunmary judgnment for Prudential was proper with respect to
Bell's claimthat Prudential's inposition of a quota policy for
its Region U agents was a breach of the agent agreenent.

B. M STAKEN SUSPENSI ON OF BI NDI NG AUTHORI TY

After acknow edgi ng that Prudential m stakenly suspended
Bell's autonobile binding authority, the district court stated
that Bell "failed to provide the Court with any evidence of
damage specific to the incorrect, tenporary suspension of [his]

aut onobil e binding authority." Bell contends, however, that he
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was not obligated to cone forward with any evi dence of danages
because Prudential did not neet its initial sunmary judgnment
burden by addressing Bell's contention that the w ongful
suspensi on of his autonobile binding authority was a basis for
breach of the agent agreenent or by raising the issue of damages
Bell may have sustained as a result of this wongful suspension.
Thus, Bell asserts that the district court erred in granting
Prudential summary judgnent on his breach of contract claim
prem sed on Prudential's wongful suspension of his autonobile
bi nding authority. He also asserts that the district court's
statenent concerning his evidence of damages indicates that the
court inproperly shifted the sunmary judgnent burden on this
issue to him

As the nmovant for summary judgnent, Prudential had the
burden of informng the district court of the basis for its
nmotion and identifying portions of the record which highlight the

absence of material fact issues. See Celotex, 477 U. S. at 323.

Inits notion for summary judgnent, Prudential asserted that as a
matter of |law, no evidence existed to show that "Prudenti al
breached the terns of the District Agent's Agreenent by
instituting life insurance sales quotas and suspending [Bell"s]
aut onobile binding privileges for failing to neet these quotas."”
In its brief in support of its notion, Prudential explained that
Bell's breach of contract clai mwas founded on the allegation

that "Prudential instituted sales quotas for life insurance and

suspended aut onobil e binding privileges on two occasions for
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failing to neet this quota" (enphasis added). Prudential plainly
pointed out to the district court that the inposition of the
quota policy and the suspension of autonobile binding privileges
on either occasionsQi ncl udi ng the wongful tenporary suspension
of Bell's autonobile binding privileges in May 1992sQdi d not
constitute a breach of the agent agreenent in question. Despite
Bell's contention otherwi se, Prudential sufficiently net its
summary judgnent burden in addressing Bell's claimthat the
wrongful tenporary suspension of his autonobile binding authority
was a basis for breach of the agent agreenent.

Moreover, "Celotex made clear that Rule 56 does not require
the noving party to negate the el enents of the nonnoving party's
case; to the contrary, 'regardless of whether the noving party
acconpanies its sumary judgnent notion with affidavits, the
nmoti on may, and should, be granted so |long as whatever is before
the District Court denonstrates that the standard for the entry
of summary judgnent, as set forth in Rule 56(c), is satisfied.'"

Lujan v. National WIldlife Fed'n, 110 S. . 3177, 3187 (1990)

(quoting Celotex, 477 U S. at 323). Hence, a defendant noving
for summary judgnent need show only that there is no issue of
material fact with respect to one essential elenent of the
plaintiff's cause of action for sunmary judgnent to be granted in
his favor. See id.

Under Texas |aw, the essential elenents of a breach of
contract claimare (1) that a contract existed between the

parties, (2) that the contract created duties, (3) that the

12



def endant breached a duty under the contract, and (4) that the

plaintiff sustained danages as a result. Snyder v. Eanes |ndep.

Sch. Dist., 860 S.W2d 692, 695 (Tex. App.SQAustin 1993, wit
denied). In the instant case, Prudential specifically chall enged
only the third essential elenent of Bell's claimwth respect to
both Prudential's inposition of the quota policy and the
revocation of Bell's autonobile binding privileges on two
occasions. However, Prudential was not required, under Cel otex
and its progeny, to negate all four elenents of Bell's breach of
contract claim e.g., damages, in order to have summary judgnent
granted in its favor.

The district court determ ned, and we agree, that under the
express terns of the agent agreenent Prudential breached no duty
of the agent agreenent itself by pronul gating various generally

applicable "instructions, rules and regulations,” e.g., the life
i nsurance sales quota policy. Further, under Texas law, in an
enpl oynent-at-will relationship, such as that between Bell and
Prudential, enployee handbooks, manual s or other docunents
reflecting conpany policy generally do not create contractual
rights unless the parties expressly agree that the procedures

contained in such materials are binding. Pruitt v. Levi Strauss

& Co., 932 F.2d 458, 463 (5th Gr. 1991); H cks v. Baylor Univ.

Medical &r., 789 S.W2d 299, 302 (Tex. App--Dallas 1990, wit

denied); Salazar v. Amgos Del Valle, Inc., 754 S.W2d 410, 413

(Tex. App.--Corpus Christi 1988, no wit). Nothing in the

letters fromPrudential to its agents concerning the quota policy
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i ndicates that Prudential intended to create contractual rights
regarding this policy, and Bell has provided no summary judgnent
evi dence of such. Hence, the policy created no duty on the part
of Prudential with respect to Bell, and Prudential's error in
tenporarily suspending Bell's autonobile binding authority for
the failure to neet the m nimum quota set under this policy could
not be a breach of contract. Prudential thus showed as a matter
of law that no evidence existed to establish that Prudential had

breached a duty under the agent agreenent, one of the essenti al

el emrents of Bell's breach of contract claim Accordingly, the
district court properly entered sunmary judgnent for Prudenti al
on Bell's breach of contract claim whether prem sed on
Prudential's inposition of its quota policy or on Prudential's
wrongful tenporary suspension of Bell's autonobile binding
authority. As such, we need not address Bell's argunents
concerning the issue of damages allegedly arising from
Prudential's wongful revocation of his autonobile binding
aut hority.
C. DeNAL OF MOTI ON FOR RECONSI DERATI ON

Finally, Bell argues that the district court erroneously
denied his notion for reconsideration or, in the alternative, for
new trial. W disagree.

Bell filed his notion for reconsideration within ten days of
the district court's rendition of judgnent. Hence, his notion

falls under Federal Rule of G vil Procedure 59(e). See Lavespere

v. Ni agara Machine & Tool Wrks, Inc., 910 F.2d 167, 173 (5th

14



Cr. 1990), cert. denied, 114 S. C. 171 (1993). This court

reviews such a nmotion for reconsideration for an abuse of

di scretion. See id. at 174; Harcon Barge Co. v. D&G Boat

Rentals, 784 F.2d 665, 667 (5th Gr.) (en banc), cert. denied,

479 U.S. 930 (1986).

Bell's notion was prem sed on his desire to suppl enent the
record with evidence of damages allegedly resulting from
Prudential's wongful tenporary suspension of his autonobile
bi ndi ng authority. However, we have already determ ned that the
district court properly concluded that Prudential was entitled to
summary judgnent on Bell's breach of contract claimin that no
evi dence existed to establish that Prudential had breached a duty
under the agent agreenent, one of the essential elenents of
Bell's claim The district court's reopening of the case to
allow Bell to supplenent the record after the entry of judgnent
wi th additional evidence of a different elenment of Bell's breach
of contract clainsQi.e., damages resulting from Prudential's
wrongful suspension of Bell's autonobile binding authoritysowoul d
t hus have served no purpose. Accordingly, the district court did

not abuse its discretion in denying Bell's notion.

| V.

For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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