IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-9128
Summary Cal endar

GARY C. BAKER
Pl ai ntiff-Appellant,
ver sus
DEPARTMENT OF AGRI CULTURE
ADM NI STRATOR, AGRI CULTURAL
MARKETI NG SERVI CE, ET AL.,

Def endant s- Appel | ees.

Appeals fromthe United States District Court for the
Northern District of Texas
(3:93-CV-2032-T1)

(July 26, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

This appeal challenges the decision of the district court
denying injunctive relief sought by appellant Gary C. Baker in
connection with an adm nistrative proceeding charging him with
m sconduct in the performance of his job. Having determ ned that

the district court properly dism ssed Baker's clains, we AFFI RM

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



I

Baker was previously enployed by Goodman Produce Co. Thi s
conpany was the subject of a disciplinary conplaint filed by the
Agriculture Marketing Service alleging wlful, flagrant, and
repeated violations of the Perishable Agricultural Commodities Act
("PACA"), 7 U S C 8§ 499a, et seq. In connection with the
proceedi ngs agai nst Goodnman, Baker was advised in April 1992 that
his enploynent within the produce industry could be restricted if
the Secretary of Agriculture determned that he engaged in
vi ol ation of PACA and was "responsi bly connected" with Goodnan at
any relevant tinme. After Baker was given an opportunity to provide
informati on, he was determ ned in Decenber 1992 to be responsibly
connected wth Goodman. Baker sought review and the matter was
assigned to a hearing officer who advised Baker, by letter dated
June 22, 1993, that a hearing would be held on Cctober 5, 1993, to
determ ne whet her he was a "responsi bly connected" person.

By letter dated Septenber 15, 1993, Baker's counsel requested
that certain subpoenas duces tecum be issued for the Cctober 5
hearing. The defendants pronptly advi sed Baker's counsel that the
i ssuance of such subpoenas was not authorized. Thereafter, on
Cctober 4, 1993, Baker initiated this action seeking a tenporary
restraining order, and tenporary and permanent injunctions

enj oi ni ng the defendants fromhol di ng the October 5 hearing. Baker



further requested the district court to enter an order allow ng him
to take di scovery for the adm nistrative hearing.?

Baker's notion for a tenporary restraining order was heard by
the district court on October 5, 1993. 1In denying the request to
restrain the admnistrative hearing set for the sane day, the
district court questioned why Baker had not pursued other forns of
di scovery since the dispute first arose in April 1992. At a
subsequent hearing before the district court, Baker w thdrew the
request for prelimnary and permanent injunctive relief as noot.
Foll ow ng that hearing, the district court denied the request for
di scovery, stating that Baker's conpl ai nts nust be addressed to the
Fifth Crcuit in an appeal of the agency's final order. Baker
tinmely appealed the district court's order denying his requested
relief.

|1

The only issue before this court is a request for discovery
and other injunctive relief relating to a pending and inconplete
adm ni strative proceeding. W review the denial of injunctive

relief for abuse of discretion. Belo Broadcasting Corp. v. dark,

654 F.2d 423 (5th Gr. 1981). We, therefore, nust determ ne

Specifically, Baker requested the district court to issue
subpoenas and subpoenas duces tecumor, alternatively, to order
the Secretary of Agriculture to pronulgate regul ati ons providing
for depositions and subpoenas in the rules applicable to the
admnistrative hearing or, alternatively, to order the Secretary
of Agriculture to designate a person to sign and issue subpoenas
for the hearing.



whet her the district court abused its discretion in denying the
injunctive relief that Baker sought. As a general rule, parties
are required to exhaust admnistrative renedies before seeking

relief from the federal courts. McCarthy v. Madigan, 112 S. Ct

1081, 1086 (1992). Although there are exceptions to this rule, it
is not clear from the record that the applicability of any
exception was raised before the district court. Accordi ngly, we
cannot conclude that the district court abused its discretion in
denying injunctive relief wunder these circunstances.? W,
therefore, AFFIRM the district court's denial of Baker's request
for injunctive relief.
1]
For the foregoing reasons, the judgnent is

AFFI RMED

W& al so note that Baker had known since June 1993 that he
woul d have a hearing on Cctober 5 and yet he waited until
Septenber 15 to request subpoenas for that hearing. Moreover, he
wai ted from Septenber 17 until COctober 4 to seek injunctive
relief fromthe district court.



