IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-9113
(Summary Cal endar)

I N THE MATTER OF: DESKTOP ENG NEERI NG SOLUTI ONS
I NC., d/b/a COMWPRO COVPUTER,

Debt or .

GREGG PRI TCHARD, Trustee for Debtor
Deskt op Engi neering Solutions, Inc.,

Appel | ant - Cr oss Appel | ee,

ver sus

HENRY B. RANSOM
Appel | ee- Cross Appel | ant.

Appeals fromthe United States District Court
for the Northern District of Texas
(3:93-CV-1544-T7)

(July 19, 1994)

Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM ~

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



In this suit to recover preferential transfers, Trustee-
Appellant Gregg Pritchard (the trustee) appeals the bankruptcy
court's final take-nothing judgnent in favor of Defendant- Appell ee
Henry Ransom who received the alleged "preferential transfers" as
an insider (in the court's opinion), primarily in the form of
mont hl'y paynents fromhi s enpl oyer, the debtor, Desktop Engi neering
Solutions, Inc. (Desktop), in partial repaynent of a | oan nade by
Ransomt o Desktop. Ransom cross-appeal ed, arguing that he was not
an insider. The district court affirnmed, and both parties appeal
to this court. W affirm

I
FACTS AND PROCEEDI NGS

Deskt op, d/b/a Conpro Conputer, enployed Ransomin 1989. That
sane year, Ransom| oaned noney to Desktop. On appeal, none di spute
t hat Desktop was in fact insolvent at the tine.! On Novenber 13,
1989, Desktop executed a prom ssory note to Ransomin the original
princi pal anmpbunt of $150, 000, bearing 18% i nterest per annum As
additional consideration for granting the 1loan, Ransom also
recei ved 5,000 shares in stock in the corporation.

The express terns of the note provide that

[t]his Prom ssory Note shall be payable in twelve (12) equal

nmonthly installments of . . . $13, 752 begi nning Decenber 14

.. ., 1989, continuing on the first day of each nonth
thereafter through and including Novenber 14. ., 1990

!Ransom was i nforned ot herwi se, however. He testified that
he made the | oan because he was told that Desktop had done too
well, i.e., it had sold too nmuch inventory, and that its inconme
was tied up in receivables.



("Maturity Date').?

To secure repaynent, Robert Archer, the president and majority

shar ehol der of Desktop, executed a security agreenent with Ransom

whi ch agreenent granted Ransom a security interest in 45,000

Deskt op shares hel d by Archer. Archer al so executed an irrevocabl e

stock power on the 45,000 shares (about half of the issued and

out standi ng shares in the corporation). Finally, Ransom Archer,

and Archer's wife, who also held shares in Desktop, executed a

shar ehol ders' agreenent in which Archer and his wife agreed to vote

their shares to elect Ransom to Desktop's board of directors if
Desktop defaulted on the note.

Deskt op made the foll owi ng paynents on the note before filing

for Chapter 11 protection on August 1, 1990:
12/ 14/ 89 $13, 752
1/ 22/ 90 $13, 752
2/ 19/ 90 $13, 752
3/ 25/ 90 $13, 752
4/ 20/ 90 $13, 752
5/ 14/ 90 $13, 752
6/ 15/ 90 $13, 752
TOTAL $96, 264

Deskt op nmade additiona

period prior to filing its petition.

factoring | oans from Ransom 1i.e.

short-term basis so that

Desktop would be able to pay certain

paynents to Ransom within the one-year
These paynents were to repay

funds advanced by Ransom on a

2The trustee does not contest the bankruptcy court's finding
that the security agreenent signed in connection with the note
expressly provided for a thirty-day grace period. The court
found that the grace period was included because the two
signatories on Desktop's account, Robert Archer and his wfe,
were occasionally out of town at the sane tine.
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i nvoi ces for conputer equi pnent:

12/ 19/ 89 $1, 080. 21
6/ 14/ 90 $5, 354. 32
7/ 10/ 90 $5, 568. 49

Ransom s enpl oynent with Desktop ended in August 1990, the sane
month that Desktop filed its voluntary petition under Chapter 11
On Septenber 16, 1991, the trustee made demand for return of
the paynents made by Desktop to Ransom under 11 U S.C. 8§ 547(b),
and brought this adversary proceedi ng on October 29, 1991. Atrial
was held in February 1993. The trustee sought to recover al
paynments as preferences. Ransom defended on two grounds: (1) he
was not an insider, therefore the trustee could only recover
preferential paynents to hi mmade on or within 90 days of filing of
the petition; and (2) the |oan repaynents were not preferences
because they were nmade in the ordinary course of business. Ransom
t hereby invoked the ordinary course of business exception® as a
defense to the trustee's claimfor preferential paynents.

The bankruptcy court initially entered judgnent for the
trustee. It determ ned that Ransomwas an i nsi der to Desktop, that
Deskt op was insol vent when the paynents were made to Ransom and
that the trustee was entitled to recover as preferences the nonthly
payments nmade on the $150, 000 prom ssory note between January 22,
1990 and June 15, 1990, together with interest from Septenber 16,
1991, the date demand was nmade. The foundation of the bankruptcy
court's determnation was its finding that such paynents were nade

|ate, i.e., not on the first of each nonth per the terns of the

311 U.S.C. § 547(c)(2).



note, and that such | ate paynents did not neet the requirenents of
the ordinary course of business exception, specifically 11 U S. C
8§ 547(c)(2)(B) or (C.*

Ransom tinely noved for new trial on the issue whether the
paynments were tinely made: he argued that the issue had not been
raised inthe first trial, and that the finding of untineliness was
erroneous. The court granted a new trial solely on this issue,
which trial was held in June 1993. The court found that the term
inthe note reflecting a due date of "the first of each nonth" did
not accurately reflect the agreenent of the parties and that the
paynents were actually due on the 14th of each nonth. Accordingly,
the court reversed its judgnent in favor of the trustee, went with
Ransom on the ordinary course of business exception, and ordered
that the trustee take nothing by way of its clains agai nst Ransom

The parties appealed to the district court, which affirnmed the
j udgnent of the bankruptcy court in favor of Ransom The parties
continue their appeal to this court. The trustee contends that the
bankruptcy court erred in concluding that (1) the |oan repaynents
were incurred or made by Desktop to Ransomin the ordinary course
of business of those two parties; (2) the paynents were tinely, and
thus were made according to ordinary business terns; and (3) the
note was anbi guous and the incorrect paynent due date expressed in

the note resulted from the nutual m stake of the parties. The

“The bankruptcy court held that Ransom had carried his
burden on 8 547(c)(2)(A), i.e., that the transfers were made "in
paynment of a debt incurred in the ordinary course of business or
financial affairs" of Desktop and Ransom
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trustee al so argues that the bankruptcy court abused its discretion
in granting Ransoms notion for newtrial. Ransom cross-appeals,
arguing that he was nerely an enployee and a three percent
shar ehol der of Desktop; and that as he (1) was not an officer or
director, (2) never attended board neetings, (3) had no signatory
authority on any accounts, and (4) never nmde an attenpt to
exercise any control over Desktop, he was not an insider.
|1
ANALYSI S

A. St andard of Revi ew

The bankruptcy court's findings of fact are revi ewed under a
clearly erroneous standard; its conclusions of |aw are revi ewed de
novo. °

B. O di nary Course of Business Exception

The Bankruptcy Code, specifically 11 U S.C § 547(b), all ows
a trustee to avoid any transfer of an interest of the debtor in
property if five conditions are net, and none of seven exceptions
apply. A voidable preference is one that (1) benefits a creditor;
(2) is on account of antecedent debt; (3) is made while the debtor
is insolvent; (4) is made within ninety days before bankruptcy to
a creditor, or within one year before bankruptcy to a creditor who
is an insider; and (5) enables the creditor to receive a |larger

share of the bankruptcy estate than if the transfer had not been

SMat t er of Consol i dated Bancshares, Inc., 785 F.2d 12409,
1252 (5th Cir. 1986).




made. © O these five elenents of a voidable preference, the
parties contest only whether Ransomis sinply a creditor or is also
an insider.

The primary question on appeal is whether a particular
exception applies in this case. The code excepts transfers nade,
inter alia, in the ordinary course of business. The so-called
"ordinary course" exception, 11 U S.C. 8 547(c)(2), limts the
trustee's ability to avoid transfers that were

(A) in paynent of a debt incurred by the debtor in the

ordi nary course of business or financial affairs of the
debtor and the transferee;

(B) nmade in the ordinary course of business or financial

affairs of the debtor and the transferee; and

(© nmade according to ordinary business terns .

The purpose of this exception is to "leave undisturbed norm

financial relations, because it does not detract fromthe general
policy of the preference section to discourage unusual action by
either the debtor or his creditors during the debtor's slide into
bankruptcy."” It is designed to (1) benefit all creditors of a
debtor by deterring a race to the courthouse, thereby enabling the
struggling debtor to continue operating its business while working
itself out of a difficult financial situation; and (2) ensure

equal ity of distribution anong creditors of the debtor.® Paynents

on either short- or long-term debt may qualify for the ordinary

611 U.S.C. 8 547(b); Union Bank v. Wl as, U. S. , 112
S. . 527, 116 L. Ed. 2d 514, 520 (1991).

"Wl as, 116 L. Ed. 2d at 523 (quoting H R Rep. No. 595,
95th Cong., 1st Sess. 373 (1977)).

81d. at 524.



course of business exception to the trustee's power to avoid
preferential transfers.?®

The trustee describes the first issue as whether the
bankruptcy court erred in determ ning that the paynents made from
Desktop to Ransomwere incurred and nade in the ordi nary course of
busi ness of the debtor and of Ransom but this is actually a two-
fold inquiry.

1. Debt I ncurred in Ordinary Course of Business or Financi al
Affairs of Desktop and Ransom

First, the trustee asserts that as the $150, 000 | oan was the
first loan by Ransomto his enployer, Desktop,!° the |l oan was not
incurred in the ordi nary course of business or financial affairs of
Deskt op and Ransom The trustee ignores direct testinony by Ransom
t hat the $150, 000 | oan was the second such transacti on between the
parties. Al though Desktop was the first enployer to whom Ransom
had ever |oaned noney, the $150,000 |oan was his second to his
t hen-enpl oyer Desktop. He testified that his first |oan to Desktop
was in May 1989 in the principal amount of $40,000. The prom ssory

note and t he security agreenent docunenting that | oan were adm tted

°ld. at 525.

Trustee cites the foll owi ng passage fromthe transcript of
the trial as support for his assertion:

Q | want to turn your attention briefly back to the hundred
and fifty thousand dollar note. Whenever you entered the
| oan transaction that's at issue here today w th Desktop,
that's the first time you had ever | oaned noney to your
enpl oyer, isn't it?

A Yes.

Tr. at 67. From Ransom s conpl ete answer, however, it is clear

t hat Ransom was not answering the question that Trustee asserts

was answered. Ransonis conplete answer was as foll ows:

A Yes, prior to that | worked for Texas A&M
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into evidence. Ransomalso testified that he had nade a total of
four |l oans to various conputer-type businesses. And Desktop tw ce
borrowed noney froman enpl oyee, albeit the sane enpl oyee))Ransom
Thus the bankruptcy court's finding that the loan was incurred in
the ordinary course of business and financial affairs of Desktop
and Ransomis not clearly erroneous. !

2. Paynents were Tinely Made

None di spute that if the | oan repaynents were not tinely nade,
the transfers do not satisfy the ordinary course exception.!? They
di sagree, however, on when the periodic repaynents on the | oan were
due. Again, the express terns of the note provide that

[t]his Prom ssory Note shall be payable in twelve (12) equal
nmonthly installnents of . . . $13,752 beginning Decenber

I\We need not deci de whet her the debt nmust have been
incurred in the ordinary course of business of Debtor and of
Ransom or nust have been incurred in the ordinary course of
busi ness between Debtor and Ransom

2Some courts have considered the tinmeliness of paynents
relevant to the issue of whether the paynents were "nade
according to ordinary business terns"; others consider it
relevant to the inquiry whether paynents were "made in the
ordi nary course of business and financial affairs.” Cf. Mtter
of Xonics Imaging Inc., 837 F.2d 763 (7th Gr. 1987) and In re
Presidents Mdrtgage I ndus. Bank, 110 B.R 508 (D. Colo. 1989)
wth lnre Fred Hawes O g., Inc., 957 F.2d 239 (6th Gr. 1992)
and Matter of Tolona Pizza Products Corp., 3 F.3d 1029 (7th Gr.
1993). Still others sinply state that |ate paynents are not
ordinary. Inre Caig Gl Co., 785 F.2d 1563 (11th Cr. 1986).

The trustee asserts that because the paynents were not
tinely, the paynments from Desktop to Ransom were not "made
according to ordinary business terns." Ransom notes that the
bankruptcy court considered the tineliness of paynents rel evant
to both 8 547(c)(2)(B) and (C, i.e., whether the paynents were
"made according to ordinary business terns" and whet her paynents
were "made in the ordinary course of business and fi nanci al
affairs" of Desktop and Ransom W sinply decide that the
paynments were tinely, regardless of the rel evance of this
inquiry.




14 . . ., 1989, continuing on the first day of each nonth

thereafter through and including Novenber 14 . . ., 1990

("Maturity Date').
Gary Bolding, the trustee's expert witness, testified that all
paynments under the note were made in accordance with the terns of
the note))including, presumably, the repaynent terns set forth
above. Ransom s testinony, of course, is consistent. Thus neither
party raised an issue at trial whether the paynents were tinely
made. But initially the bankruptcy court sua sponte found that the
paynments were not nmade tinely. In his notion for newtrial, Ransom
argued that the court's finding was erroneous. Ransom nai nt ai ned
that the non-nunerical due date in the prom ssory note))"the first
of each nonth"))was incorrect and that it represented a nutua
m st ake and a scrivener's error. The bankruptcy court agreed with
Ransom granted the notion for new trial,® and subsequently
reversed its earlier ruling, holding that the paynents were tinely
made and thus made in the ordinary course of business and nade
according to ordinary business terns.

The trustee does not contend on appeal that the bankruptcy
court's finding was inproper based on the evidence admtted;

rather, he contends that the court inproperly considered Ransom s

3The trustee al so contends that the bankruptcy court abused
its discretion by granting Ransomi s notion on the basis of "newy
di scovered evidence." W find no abuse of discretion. At trial
the trustee never contested the tineliness of the paynents. Both
parties testified that paynents were nade according to the terns
of the note. Ransom had no apparent reason to offer evidence of
speci fic paynent due dates under the contract when both parties
of fered testinony that paynents were nade according to the terns
of the note. As it had nade an erroneous factual finding, the
bankruptcy court properly granted Ransonis notion for new trial.
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testinony. The trustee maintains that such testinony was offered
to vary the paynent terns of the note and was thus inadm ssible
under the parol evidence rule. The trustee cherry-picks the phrase
"the first of each nonth" out of the contract and asserts that it
i's not anbiguous, and that the court inproperly considered paro

evi dence to determ ne the agreenent of the parties.

Even assum ng that the parol evidence rul e applies under these
circunstances, reading "the first of each nonth" in context, it is
apparent that the contract is anbiguous. First, the specific due
dates listed are Decenber 14 and Novenber 14))clearly not "the
first [cal endar day] of each nonth." Second, as the bankruptcy
court found, a due date of "the first of each nonth" and the stated
interest rate are inconsistent.?® Either one or the other is
incorrect. Thus the bankruptcy court properly considered testinony
which indicated that the due date of each paynent was not "the
first of each nonth"))the interest rates and paynent anounts woul d

only be accurate if the nunerical dates were correct, not the

4The trustee al so argues that a court cannot determ ne that
an agreenent is anbiguous if it is not asked to do so in the
pl eadings on file. W find this argunent to be without nerit
under these circunstances.

131 f paynments were nade as Trustee contends they were to be
made, at |east two paynents of $13,752 woul d cover only a two-
week period rather than a one-nonth period. The follow ng chart
reflects the paynent dates and the anmount paid under Trustee's
proposed interpretation of the note:

12/14/89 . . . $13,752 9/01/90 . . . $13,752
1/01/90 . . . $13,752 10/01/90 . . . $13,752
2/01/90 . . . $13,752 11/10/90 . . . $13,752
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witten date of "the first of each nonth."!® The bankruptcy court
specifically found that the note was "internally inconsistent in
that the interest rate to be paid and the due dates of the first of
the nonth are not mathematically consistent."” Mor eover, the
bankruptcy court's finding that paynents were due on the 14th of
each nonth is consistent with the testinony offered by both the
trustee's expert and Ransom and with the interpretation given
t hrough performance by the parties to the note as to when paynents
were to be nade. !’

3. Paynents nade According to Ordi nary Busi ness Terns

It is not clear whether the requirenent that paynents be nade
according to ordinary business terns refers to (1) what is ordinary

bet ween this debtor and this creditor,!® or (2) what is ordinary in

®\When the parties nodified their agreenent to change
initial and final paynent dates from Decenber 1 and Novenber 1 to
Decenber 14 (the date the agreenent was executed) and Novenber
14, they did not change the corresponding "first of each nonth"
| anguage. Transcript of June 22, 1993 Hearing at 15.
([ What ever date we executed [the agreenent] on, basically thirty
days thereafter there would be twel ve equal nonthly paynents, and
each tinme we updated it, that was the intent. This last tinme
that we updated it, the only om ssion was the witten part. You
can see the nunerical part we did update, but we omtted updating
the witten part.").

YI'n fact, customarily |ate paynents nay even qualify as
paynments made in the ordinary course of business of a debtor and
creditor or nmade according to ordinary business terns! |In re
Yuri ka Foods Corp., 888 F.2d 42, 45 (6th Gr. 1989); In re
Mndy's, Inc., 17 B.R 177 (Bankr. S.D. Chio 1982).

8This construction is believed by sone courts to reflect
the inquiry under 8 547(c)(2)(B), and is referred to as the
"subjective prong." Oher courts believe that it is the sole
pertinent inquiry under 8 547(c)(2)(C). Seelnre US A Inns of
Eureka Springs, Arkansas, Inc., 9 F.3d 680 (8th Cr. 1993) and
its discussion of cases addressing the issue.
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t he market or industry in which they operate.!® But as the paynents
made by Desktop to Ransom were))under either of the proposed

constructions))"made accordi ng to ordi nary busi ness terns," we need
not decide this issue.

Wth respect to what is ordinary as between Desktop and
Ransom <clearly the paynents were made according to ordinary
busi ness terns between these two parties. The transaction is
consistent with the prior course of dealing between them which
course of dealing the trustee chooses to ignore. As for the
ordi nari ness of the paynents in the market or industry in which
Deskt op and Ransom operate, the trustee contends that the industry
normfor this business was floor plan financing and factoring, not
enpl oyee financing. Al t hough there was testinony that fl oor
pl anning was a "normal" financing nethod, that does not preclude
suppl enent al financi ng))by soneone who happens to be an enpl oyee))in
accordance with industry standards.? The |oan was evi denced by a
prom ssory note and secured by a security agreenent. Regul ar
mont hly paynents were nade on the note. Ransomtestified that the

second loan transaction was in all respects simlar to other

financing transactions within the conputer industry. |ndeed, aside

19See Matter of Tolona Pizza Products Corp., 3 F.3d 1029,
1031 (7th Gr. 1993) (discussing circuit split on this issue); In
re SPWCorp., 96 B.R 683, 686-87 (Bankr. N.D. Tex. 1989)
(holding that a court nust exam ne both the standard in the
industry as well as the parties' course of dealing).

20See In re Finn, 909 F.2d 903, 908 (6th Cir. 1990) (noting
that, "subject to the individual factfinding powers of the
district court in a specific inquiry, a transaction can be in the
ordinary course of financial affairs even if it is the first such
transacti on undertaken").
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frominvesting in the stock market, Ransomhad nade a total of four
loans to conputer-type businesses! And the trustee presented no
evi dence that financing of the nature provided by Ransomwas not a
customary alternative to other nethods of financing, or that fl oor
pl anning was the only nethod of financing used in the relevant
i ndustry. @G ven this evidence, the finding of the bankruptcy court
that the paynents were made according to ordinary business terns
was not clearly erroneous.

C. | nsi der St at us

Whet her Ransom was an insider to Desktop is a question of
fact.?® As we conclude that the trustee is not entitled to recover
any loan repaynents nmade by Desktop to Ransom regardl ess of
whet her made within one year or ninety days of the filing for
protection, we need not consider whether the bankruptcy court's
finding that Ransom was an insider was clearly erroneous. Any
error in that regard is of no consequence whatever and was thus
har m ess.

AFFI RVED.

2lMatter of Fabricators, Inc., 926 F.2d 1458, 1466 (5th Cr
1991).
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