IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-9111
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

DAVI D DANI EL MYERS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-CR-142-Q

(July 18, 1994)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant David Daniel Mers appeals purported
sentencing errors commtted by the district court following his

conviction on a plea of guilty to transmtting threatening

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



interstate wire conmuni cations in violation of 18 U S.C. § 875(c).
Specifically, Mers challenges the sentencing court's six-Ileve
increase in his base offense | evel for conduct evidencing an intent
tocarry out his threats, and in prohibiting, as a condition of his
supervi sed rel ease, any communication with his children. Finding
no reversible error, we affirm
I
FACTS AND PROCEEDI NGS

Myers married Lina Lee in 1984, and the couple had two
children. They divorced in 1991, after which nunerous conflicts
over the custody of the children ensued.

On Decenber 24, 1992, Myers, who was in Texas, called Lee's
stepnother in Maryland. He told the stepnother that she had better
talk to himif she did not want to see Lee dead. Myers further
stated that "I will shoot Lina in the head."

Myers pl eaded guilty to one count of transmtting threatening
interstate wire communi cations in violation of 18 U S.C. § 875(c).

The presentence report (PSR) recounted Myers' harassnent of
Lee and her famly from 1991 until 1993. The PSR contained the
recomendation that Myers' base offense level of 12 be increased
six levels pursuant to U.S.S.G 8 2A6.1(b) (1), as Myers had engaged
i n conduct evidencing an intent to carry out his Decenber 24, 1992,
t hreat. Myers objected, arguing that "he never engaged in any

conduct evidencing his intentionto kill Ms. Lee."! In response to

! Myers also filed a notion for a downward departure, arguing
that Lee had provoked Myers' conduct by harassing him In its
objection to the notion for the downward departure, the governnent
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Myers' objection, the PSR noted that "this case involves a four
year period of continued harassnent and threats nade by the
def endant against his ex-wife." The PSR further noted that the
def endant's harassing conduct had resulted in two prior crimnal
convictions and ten pending crimnal cases, and that Lee had tw ce
moved to different states in efforts to hide from Mers
At the sentencing hearing, the district court noted Mers
obj ections to the six-level increase and concluded that "I do think
based upon what is stated in the report that there is a |ong
hi story here of which this crinme charged is but a single episode
and that there certainly was sone conduct here evidencing an i ntent
to carry out the threat made." The district court then overrul ed
Myers' objection and sentenced hi mto 30 nont hs of inprisonnent and
three years of supervised rel ease, one condition of which was that
Myers refrain fromall contact and comrunication with Lee and with
their children. Myers was granted |leave to file an out-of-tinme
appeal .
|1
ANALYSI S

A. Conduct Evidencing Intent to Carry Qut Threat

Myers contends that the district court erred by increasing his
base offense level by six pursuant to 8 2A6.1(b)(1). He argues
that (1) the district court failed to articulate any specific

behavi or occurring after the Decenber 24th incident that would

i ntroduced nunerous exhi bits evidencing Myers' harassnent of Lee.



indicate his intent to carry out the threat, and (2) conduct
predating the threat cannot serve to establish intent to carry out
the threat.

Nei t her counsel in briefs nor our own research reveal s any
cases indicating that we have addressed the application of
8 2A6.1(b)(1). That section provides sinply that "[i]f the offense
i nvol ved any conduct evidencing anintent to carry out such threat,
increase by 6 levels." 8§ 2A6.1(b)(1).

The district court's determnation that Mers' conduct
evidenced an intent to carry out his threat is a factual finding

that we review for clear error. See United States v. Alfaro

919 F.2d 962, 964 (5th Cr. 1990) (district court's finding that
four others were i nvolved i n the of fense conduct revi ewed for cl ear

error); United States v. Hines, F. 3d (9th Cir. Jun. 20,

1994), 1994 W. 267952 at *3. The issue whether Myers' conduct that
predated the threat nmay serve as the basis for inposing the six-
| evel increase involves application of the Sentencing Guidelines,

an issue that we always review de novo. See United States V.

Madi son, 990 F.2d 178, 182 (5th Cr.), cert. dism ssed, 114 S. C

339 (1993); Hines, 1994 W 267952 at *3.

In the district court, though, Mers' objection to the six-
| evel increase was based on the contention that he did not engage
"in any conduct" evidencing an intent to kill Lee; he never argued
specifically that his conduct predating the threat could not form
the basis for the increase. As Myers' challenge to the increase

based on the timng of the conduct was arguably not raised



adequately in the district court, we could choose to review the

district court's ruling for plain error only. See United States v.

Condren, 18 F.3d 1190, 1192 n.5 (5th Gr. 1994); but see United

States v. Lopez, 923 F.2d 47, 50 (5th Cr. 1991) (closer scrutiny

may be appropriate when the failure to preserve error is mtigated
by an objection on related grounds). Even when we assune ar guendo
that Myers adequately raised the objection in the district court,
and thus consider Myers' argunent de novo, we conclude that it is
W thout nerit.

I n urging that conduct which predates the threat cannot be the
basis for an increase under 8 2A1.6(b)(1), Mers relies on the

Second Circuit's decision in United States v. Hornick, 942 F.2d

105, 108 (2nd Gir. 1991), cert. denied, 112 S. Ct. 942 (1992), whi ch

held that "[a] person cannot take action that will constitute proof
of hisintent to carry out athreat until after the threat has been
made[;]" therefore, "conduct needed to show an intent to carry out
a threat nust occur either contenporaneously with or after the
threat." But other circuits have rejected Hornick's approach

reasoning that the "critical issue should not be the timng of the
conduct, but whether the conduct shows the defendant's intent and
likelihood to carry out the threats." Hines, 1994 W. 267952, at
*3; see also United States v. Gary, 18 F.3d 1123, 1127-28

(4th Gr.), petition for cert. filed (U S. WMy 31, 1994) (No. 93-

9400). Still, we need not resolve the timng issue here to decide
the instant appeal, and therefore refrain fromdoing so in obiter

di ct a. For here the record before the district court evidenced



occurrence of the requisite conduct by Myers both before and after
the predicate threat of Decenber 24th.

Asi de fromconveyi ng an abundance of sadi stic and threatening
phone nessages to Lee and to her famly, friends, and associ ates,?
Lee reported that Myers attenpted to break into her apartnents
| ocated in Texas and Maryland. Prior to Decenber 24, 1992, Myers
was arrested for slashing six tires on two different vehicles owned
by Lee's sister, and for forcibly entering Lee's apartnent and
striking a person there. |In addition, less than two nonths after
t he Decenber 24th threat, Myers obtained a .38 caliber revolver.
As the district court was not clearly erroneous in determ ning that
Myers exhi bited conduct evidencing an intent to carry out his
threats both before and after he nade the Decenber 24th threat, the
district court did not commt reversible error in applying
8§ 2A1.6(b)(1) to increase his base |evel by six.

Myers al so argues that oral treats nmade after the Decenber
24th threat cannot be considered conduct evidencing an intent to
carry out that predicate threat. The governnent "agrees wth Myers
that nmere repetition of threats is not al one enough to indicate an
intent to carry out a threat[.]"

Again, it is unclear whether Myers' objection to the PSR t hat
"he never engaged in any conduct evidencing his intention to kil

Ms. Lee" sufficiently preserved the error for appeal on the basis

2 Mers argues that oral threats which he nmade after the
Decenber 24th threat cannot be considered conduct evidencing an
intent to carry out the Decenber 24th threat. As discussed above,
however, Myers' conduct consisted of nore than nere oral threats.



that Myers now asserts. See Condren, 18 F.3d at 1192 n.5; Lopez,

923 F.2d at 50. As di scussed above, however, Mers' conduct
consisted of nore than nere oral threats, so that there was no
error, plain or otherwse, in the district court's application of
8§ 2A1.6(b)(1).

B. Super vi sed Rel ease

Myers al so insists that the district court erred by including
as a condition of supervised rel ease that he have no comruni cati on
with his children. He acknow edges that he failed to object to
this condition at the time of sentencing so that the inposition of
the condition is reviewed for plain error. Under such standard of
review, we may correct forfeited errors only when the appellant
shows the existence of three factors: (1) an error (2) that is
cl ear or obvious (3) affecting the appellant's substantial rights.

United States v. Rodriquez, 15 F.3d 408, 415-16 (5th G r. 1994)

(citing United States v. Q4 ano, us _ , 113 s . 1770, 1776,

123 L. Ed.2d 508 (1993)). The decision to correct the forfeited
error is within our sound discretion, which we do not exercise
unless the error seriously affects fairness, integrity or the
public reputation of judicial proceedings. dano, 113 S. . at
1779.

"Section 5D1.3 of the CGuidelines gives a sentencing court
broad di scretion to i npose conditions on supervised rel ease if they
are reasonably related to (1) the nature and circunstances of the
of fense; (2) the need for adequate deterrence of further crimnal

conduct, and (3) the need to protect the public.” United States v.




MIls, 959 F.2d 516, 519 (5th Gir. 1992); 18 U.S.C. § 3583(d). The
condition may not, however, involve a "greater deprivation of
liberty than i s reasonably necessary for" the goals of sentencing.
§ 3583(d)(2).

Myers argues that the condition inposed by the district court
was not a recommended condition listed in 8§ 5Bl1.4 of the
Cui del i nes. He insists that, as the condition was purely
discretionary, it nust be reasonably related to the goals of
sentencing and involve only such deprivation of l|iberty as is
reasonably necessary. He further insists that, as his children
have never been the object of his harassnent, the condition that he
have no contact with themduring his termof supervised release is
not reasonably related to the goals of sentencing.

In his interview with the Federal Bureau of I|nvestigation
(FBlI'), Myers stated "that everything involved in this case is in
reference to hi mwanting to see his children." The evidence before
the district court revealed that much of Myers' harassnent of Lee
was based on the couple's prolonged battle for custody of the
chi |l dren. The attorney who represented Lee during the couple's
divorce told the FBI that Myers' harassnent of Lee accel erated j ust
prior to achild custody hearing. Myers | eft a nessage t hreatening
to kill Lee despite his awareness that his children were |istening.
The record also reveals that the children told a child protective
services worker that they feared that Myers woul d take t hem away.
The district court's goal in inposing the condition was to protect

the safety of Lee and the children. Thus, the condition had a



reasonable relationship to the goals of sentencing and did not
anount to a clear or obvious error affecting Myers' substantia

rights. See Rodriguez, 15 F.3d at 415-16.

AFFI RVED.



