IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-9104
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
FREDERI CK HARRI S,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:93 CR 93 K (3))

(May 20, 1994)

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Frederick Harris appeal s the sentence i nposed fol |l owi ng a pl ea
of guilty of armed bank robbery in violation of 18 U S.C. 88 2 and

2113(d). Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



l.

Harris asserts that, based upon his individual acts and a
conpari son of those acts to the conduct of his co-defendants, the
district court erred by refusing to grant a four-level reduction
under U.S.S.G § 3B1.2(a) for being a mninmal participant. Harris
concedes that he aided and abetted the other defendants in
commtting the robbery but contends that because he was sone
di stance away from the bank, acted as the decoy car driver, and
never entered the bank or stole the noney, his participation was
far less than that of his co-defendants. Harris argues that he
shoul d have received at | east a mnor-role reduction of two | evel s.

M nor role status will be accorded only when a defendant is
substantially |l ess cul pable than the average participant. United

States v. Lokey, 945 F.2d 825, 840 (5th Cr. 1991). Sinply being

| ess involved than other participants will not warrant mnor role
status; a defendant nust be peripheral to the furtherance of

illegal endeavors. United States v. Thomas, 932 F.2d 1085, 1092

(5th Gr. 1991), cert. denied, 112 S. . 887 (1992).

US S G 8§ 3B1.2 provides a four-level decrease for a m ni ma
participant and a two-level decrease for a mnor participant.

United States v. Badger, 925 F.2d 101, 104 (5th GCr. 1991). A

m nimal participant is one who is "plainly anong the | east cul pabl e
of those involved in the conduct of a group," and "a mnor
participant is any partici pant who i s | ess cul pabl e t han nost ot her
participants but whose role could not be described as mninmal."

Id. Further, a mninmal participant |acks know edge or under st and-



i ng of the scope and structure of the enterprise and the activities
of others. § 3Bl.2(a), comment. (n.1). The district court's
determ nations under 8 3Bl1.2 are reviewed under the clearly-

erroneous standard. United States v. Hewin, 877 F.2d 3, 4-5 (5th

Gir. 1989).

A

Harris objects to the determi nation that he was not entitled
to a mniml participant status because the district court's
reasoning that "he was there" is contrary to the stipul ated facts.
In May, the partici pants began pl anning the robbery of the bank to
finance Terry Chanbers's desire to start a net hanphet am ne drug | ab
in Mexico. On at |east two occasions, between May 14 and May 21,
Harris nmet wth Chanbers and Leon Allbright in Linda Day's
apartnent to plan the robbery of Conerica Bank. The di scussion
occurred in Day's presence. The parties decided that Harris would
wait in a separate vehicle, near the bank, that would be sw tched
wth the car driven by Chanbers and Allbright if the vehicle were
identified.

On May 20, Harris, Chanbers, and Allbright stole Ilicense
pl ates froma di sabl ed vehicle and attached themto a car borrowed
by Harris. Harris drove the borrowed vehicle with the stolen
plates to a shopping center parking |lot near the bank. Chanbers
and All bright entered the bank and took $26,146 fromthe tellers.
After the robbery, Harris switched cars with Al |l bri ght and Chanbers

and returned the borrowed car to Allbright's cousin. Harris



Al | bright, Chanbers, and Teresa Roby | oaded a notor hone purchased
wth the stolen noney and |eft towmn. Harris was | ater apprehended
by FBI agents on July 2, 1993, when he returned to the country from
Mexi co.

Al t hough Harris did not enter the bank and take t he noney, the
district court did not err in refusing to nake an adjustnent for

"mnor participant status," as Harris extensively participated in
the planning and execution of the offense. He was aware of the
ot her defendants' roles and howthe robbery woul d be executed. See

8§ 3Bl1.2, coment. (n.1).

B
Harris also argues that the district court erred by refusing
to grant a two-level decrease under 8 3Bl1.2(b) for being a mnor
participant. A mnor participant is one who is | ess cul pabl e than
nost ot her participants but whose role is not mninmal. § 3Bl.2,
comment. (n.3). A person having a mnor role is not nerely |ess
i nvol ved than the other participants; he nust be peripheral to the

furtherance of illegal endeavors. See Thomas, 932 F.2d at 1092.

Harris's role, as decoy/lookout, was essential to the
execution of this offense. He also helped plan the offense,
borrowed a vehicle used during the robbery, and assisted in
stealing license plates to conceal the getaway car. Thus, the
district court's finding was not in error. See Badger, 925 F. 2d at
104- 05.



.
Harris argues that the district court failedto articulate the
factual basis for its finding that he is not entitled to an
adjustnent in his offense | evel for having a mnimal or mnor role

in the offense. Rel yi ng upon United States v. Mlton, 930 F.2d

1096, 1099 (5th Cr. 1991), Harris asserts that the court's
statenents during the sentencing hearing were insufficient.

When asked by Harris's counsel to nake a finding on the record
regarding the reduction, the district court stated that it would
adopt the presentence report (PSR), concluding that Harris's role
inthe offense did not warrant a downward adj ustnent. The district

court specifically stated the foll ow ng:

| find that he was not a mnimal actor in the case. | think
it's just like a poor old guard on a football team and the
quarterback, they're all involved, and | feel |ike he was just

as involved as the rest of them He was there. And ny night
in jail was because | was there, and ny daddy said if you're
wth them you're just as liable as they are, son, so just sit
up there and spend the night. Thank God it was a long tine
ago. Anyway, |'ve been through this.

The Court adopts the statenents and gui deline applications in
the presentence report, paragraphs 1 through 67, and the
addendum filed on Cctober the 26th, 1993 as the findings of
fact.

In United States v. Hardeman, 933 F.2d 278, 283 (5th Cr.

1991), we noted that it is preferable for a court to enunciate its
reasons for the denial of a requested reduction, but a district
court's sentencing determnation is not reversible if the record
provi des an adequate basis for review In this case, the PSR

described Harris's conduct. Gven the stipulated facts of the



factual resune and the court's adoption of the PSR, the district
court's ruling adequately explains the court's reasoning and
provides a sufficient basis for appellate review.

Melton required the district court to articulate the factual
basis for refusing the adjustnent, but that case was limted to the
"particular offense" involved. 930 F.2d at 1099. Unli ke the
situation in this case, in Melton the record was inadequate for
appellate review, and Mlton had requested, but not received,
clarification of the judge's finding. Melton, 930 F.2d at 1099.
Mel t on does not nention whether the district court adopted the PSR
or whether the PSR contai ned adequate facts. |In the instant case,
the PSR contains adequate facts for appellate review, and it was
adopted by the district court. In addition, at Harris's request,
the court articulated its reason for denying the reduction based
upon its finding that Harris was there and just as liable for the
robbery as were his codef endants.

AFFI RVED.



