IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-9055

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
DENNI'S J. PHARRI S,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:92-CR-0532-H01)

(July 25, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
After Dennis Pharris entered a guilty plea to one count of
wire fraud in violation of 18 U. S.C. § 1343 as part of a plea
agreenent, the district court sentenced himto forty-six nonths

i mprisonnment, assessed a $25,000 fine, and ordered himto pay

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



$1,058,863 in restitution. Pharris appeals his sentence.

Finding no error, we affirm

| .

A grand jury returned a seven-count supersedi ng indictnent
agai nst Pharris on January 13, 1993, charging himwith mail fraud
and wire fraud. The indictnent alleged that Pharris used
Nati onwi de | ncone Managenent, Inc. ("Nationw de"), a conpany he
controlled, to solicit noney frominvestors for the alleged
pur pose of acquiring Bul k Sal es Loan Packages fromthe Federal
Deposit I nsurance Corporation. The indictnent charged that
Pharris then diverted noney provided by these investors to
Nati onwi de or for his own use and benefit.

Pursuant to a witten plea agreenent, Pharris agreed to
plead guilty to one count of wire fraud. Pharris further agreed
to "pay restitution relating to his rel evant conduct, including
restitution relating to Benchmark Bank and Texas Anerican Bank- -
McKi nney, in the anount ordered by the Court."

The district court accepted Pharris' plea and ordered a
presentence report (PSR). The PSR recommended denying Pharris
any reduction for acceptance of responsibility because Pharris
"admtted that four or five days after his plea of guilty in this
case he wote two insufficient funds checks [for a total anobunt
of $62,000] to a travel agent in Wchita Falls." The PSR
concl uded that, pursuant to U.S.S.G 8 3El1.1, comment. (n.1(a)),

Pharris was not entitled to the reduction. The PSR al so found



that Pharris' scheme and rel evant conduct over a two and one-hal f
year period resulted in a total |oss of $1,126,612.60. The PSR
identified ten victinms who had been defrauded of a conbi ned sum
of nmore than $1, 000, 000 during the course of the schene and
recomended restitution to each victim

Pharris objected to, anong other things, the PSR s
recomendati ons to deny an acceptance of responsibility reduction
and for restitution in the anount of nore than $1,000,000. After
overruling both of these objections, the district court sentenced
Pharris to forty-six nonths in prison, assessed Pharris a fine of
$25, 000, and ordered himto pay $1,058,863 in restitution.

Pharris filed a tinely notice of appeal.

1.

Pharris first argues that the district court erred by
denying hima reduction for acceptance of responsibility based on
unrel ated crimnal conduct. He points out that the applicable
version of U S.S.G 8§ 3El.1(a) provides in part that a reduction
is proper "[i]f the defendant clearly denonstrates acceptance of
responsibility for his offense.” U S S. G 8§ 3E1.1(a) (Nov. 1,
1992). The prior version of section 3El.1(a) required a
def endant to accept responsibility for "his crimnal conduct" to
earn the reduction. U S. S.G App. C anendnent 459. Pharris
contends that this anendnent evinces the Sentencing Conm ssion's
intent to limt acceptance of responsibility to the offense of

conviction only, not crimnal conduct in general.



This argunent is foreclosed by this court's recent decision

in United States v. Portwood, No. 93-1505 at 3-4 (5th Cr. My 6,

1994) (unpublished). |In Portwood, the court rejected this
preci se argunent and stated that "[t]he defendant's failure to

w thdraw voluntarily fromcrimnal conduct renains an appropriate
consi deration under the anended guideline's application notes."
Id. at 3 (citing US.S.G 8§ 3EL.1, comment. (n.1(b))).'! The
court in Portwood held that "any continued crimnal conduct is a
sufficient basis for denying a reduction for acceptance of
responsibility.” 1d. at 4. The court declined to follow United

States v. Morrison, 983 F.2d 730, 735 (6th Cr. 1993), which

limted the cooment's reach to crimnal conduct related to the
charged offense only. Portwood, at 4.

The defendant bears the burden of denonstrating to the
sentencing court that he is entitled to a dowward adj ustnent for
acceptance of responsibility, and we review the sentencing
court's determ nation on acceptance of responsibility with even
nore deference than under the pure clearly erroneous standard.

United States v. Watson, 988 F.2d 544, 551 (5th Cr. 1993), cert.

denied, 114 S. . 698 (1994). The district court's finding that
Pharris does not deserve a reduction for acceptance of

responsibility is not clearly erroneous.

! The Seventh and El eventh Circuits have reached the sane
conclusion. See United States v. McDonald, 22 F.3d 139 (7th Cr
1994); United States v. Pace, 17 F.3d 341, 343-44 (11th Cr.
1994) .




L1l
Pharris argues that the district court erred by ordering him
to pay restitution for the total |oss caused by his schene,
instead of only the |oss caused by the one count in the
indictnment to which he pleaded guilty. He bases his argunent on

Hughey v. United States, 495 U. S. 411 (1990), in which the

Suprene Court held that restitution can be ordered only for the
| oss caused by the specific conduct that underlies the offense of
conviction. 1d. at 414.

The | aw has changed since Hughey, however. The Crinme
Control Act of 1990 authorizes a sentencing judge to "order
restitution in any crimnal case to the extent agreed to by the
parties in a plea agreenent.” 18 U S.C. 8§ 3663(a)(3); see
United States v. Arnold, 947 F.2d 1236, 1237-38 (5th Cr. 1991).

The plea agreenent in the present case provides: "The defendant
agrees to pay restitution relating to his relevant conduct,
including restitution relating to Benchmark Bank and Texas
Ameri can Bank--MKi nney, in the anount ordered by the Court."
The district court rejected Pharris' argunent that the plea
agreenent |imted his obligation to pay restitution only for the
conduct related to the count to which he pleaded guilty. The
court found the plea agreenent "fairly forthright" on this point
and held Pharris responsible for restitution to all the victins
of his schene.
The governnent contends that Pharris' interpretation of the

agreenent is inplausible for several reasons. First, the



governnent notes that the two banks to which Pharris agreed to
make restitution were not naned in the count to which he pl eaded
guilty. 1In fact, the two banks were not naned at all in the
indictnment. Second, the governnent notes that the plea agreenent
uses the term"rel evant conduct" and binds Pharris to pay
restitution "in the amount ordered by the Court." The governnent
argues that this denonstrates an intent not to limt the anpunt
of restitution to the conduct described in that one count.

Mor eover, "relevant conduct" is a termof art under the

Qui delines and includes "all acts and omssions . . . that were
part of the same course of conduct or conmon schene or plan as
the offense of conviction." U S. S.G § 1B1.3(a)(2). Third, the
gover nnment observes that Pharris did not object to the PSR s
cal cul ation of the anpbunt of the | oss caused by his overal
schene to set his base offense |level under U S. S.G § 2F1.1.

A plea agreenent is interpreted by using an objective
standard to determ ne what the two parties reasonably understood

the terns to be at the tine they entered into the agreenent. See

United States v. Chagra, 957 F.2d 192, 194 (5th Cr. 1992). The

| anguage of the agreenment in this case supports the governnent's
position. The | anguage denonstrates that Pharris agreed to pay
restitution for his relevant conduct in an amobunt to be

determ ned by the court, not sinply for his conduct related to
the count of the indictnent to which he pleaded guilty. Thus,
the district court did not err by enforcing the terns of the

agreenent in accordance with its plain | anguage and ordering



Pharris to pay restitution to all the victinms of his fraudul ent

scheme.

| V.
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



