UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-9044
Summary Cal endar

CHARLES STEVENS,
Pl ai ntiff-Appellant,
VERSUS
DONNA E. SHALALA, Secretary of Health & Human Servi ces,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:90-CV-913-D c/w 93- CV-2255)

(Sept enber 13, 1994)
Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM !

Charles Stevens appeals the district court's judgnment
uphol ding the Secretary's denial of disability benefits under 42
U S.C. 88 423 and 1381. W affirm

BACKGROUND

Stevens applied for disability benefits under Title Il and

Title XVI of the Social Security Act, 42 U S.C. 88 423 and 1381,

alleging that an injury to his right knee prevented him from

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



working. In Septenber 1991, an admnistrative |aw judge ("ALJ")
determ ned that Stevens was not disabl ed because he coul d perform
sedentary | obs. The Social Security Appeals Council upheld the
ALJ's decision, making it the final decision of the Secretary.
Stevens then filed a conplaint in the district court. The district
court issued a nenorandum opi nion and judgnent affirmng the ALJ's
deci sion and dism ssing Stevens conplaint. Stevens appeals.
DI SCUSSI ON
| . Standard of Review and Burden of Proof.

On review, we determ ne whet her the record as a whol e cont ai ns

substanti al evidence supporting the ALJ's findings and whet her the

ALJ applied the proper |legal standards. Selders v. Sullivan, 914

F.2d 614, 617 (5th Cr. 1990). "Substantial evidence is nore than
a scintilla, less than a preponderance, and is such relevant
evi dence as a reasonable m nd m ght accept as adequate to support

a conclusion." Hanes v. Heckler, 707 F.2d 162, 164 (5th Cr.

1983). "'[N o substantial evidence' will be found only where there
is a 'conspicuous absence of credible choices' or 'no contrary

medi cal evidence.' 1d. (quoting Henphill v. Winberger, 483 F. 2d

1137 (5th Gir. 1973)).

In evaluating a disability claim the Secretary nust determ ne
sequentially whether: (1) claimant is not presently working; (2)
claimant's ability to work is significantly limted by a physi cal
or nmental inpairnment; (3) claimant's inpairnment neets or equal s an
inpairment listed in the appendix of the regulations; (4) the

i npai rment prevents claimant fromdoi ng past rel evant work; and (5)



clai mant cannot presently perform rel evant worKk. 20 CF.R 8
404.1520(b)-(f); Selders, 914 F.2d at 618.

The claimant has the burden through the first four steps.
Once the clai mant shows that he can no | onger performhis previous
work, the burden shifts to the Secretary to show that there is
other work in the national econony that the clainmant can perform

Wen v. Sullivan, 925 F. 2d 123, 125 (5th G r. 1991). The Secretary

may neet this burden by reference to the Medical-Vocational
Cui delines of Appendix 2 of the regulations and/or by obtaining
vocational expert testinony. |f the Secretary neets this burden,
the claimant nust then prove that he is not able to perform other

wor k. Anderson v. Sullivan, 887 F.2d 630, 632-33 (5th Gr. 1989).

In this case, the ALJ at step five found that Stevens was not
di sabl ed. Specifically, the ALJ found that Stevens had the
residual functional capacity to performthe full range of sedentary
work and relied wupon the Medical-Vocational Quidelines and
vocational expert testinony to find that Stevens could perform
ot her work in the national econony. After a thorough review of the
record, we conclude that the ALJ's findings are supported by
substantial evidence and that he applied the <correct |Iegal
st andards.

1. Substantial Evidence

Stevens contends that the ALJ's finding that he has the
residual functional capacity for the full range of sedentary work
was not supported by substantial evidence. Referring to objective

medi cal evidence, his subjective conplaints of pain, and a treating



physi ci an's opi nion, he argues that he does not have the capacity
to do sedentary work because his abilities to sit, stand, and wal k
are significantly limted. Contrary to his assertions, the
obj ective nedical record does not reveal a right knee inpairnent
that would have prevented him from performng sedentary work.
Furthernore, the ALJ's rejection of his conplaints of pain is
consistent with the objective nedical evidence and the assessnents
of several treating physicians. Stevens regular activities (such
as taki ng occasional drives, wal king four bl ocks daily, and fishing
once or twce a week) also refute his subjective conplaints of
pai n. Finally, the ALJ did not err by rejecting Dr. Wight's
opi nion that Steven's knee inpairnment rendered himdisabled. The
opi ni on was not supported by any laboratory or clinical findings
and it was inconsistent with the findings of other treating
physi ci ans.
I11. Application of Law

The ALJ is entitled to rely exclusively on the Medical-
Vocati onal Cui delines of Appendi x 2 of the regulations to determ ne
whet her there is other work avail abl e that the clai mant can perform
if (1) the claimant's characteristics match the Guideline's profile
regardi ng age, education, previous work experience, and residual
functional capacity and (2) the claimant either suffers from
exertional inpairnments only or his non-exertional inpairnents do
not significantly affect his residual functional capacity. 20 CFR
§ 404, Subpart P, Appendix 2, 8200.00(a), (d), & (e); Fraga V.
Bowen, 810 F.2d 1296, 1304 (5th Cr. 1987). Stevens clains that



the ALJ should not have relied on the Cuidelines because he does
not have the residual functional capacity for the full range of
sedentary work and his conplaints of pain are non-exertional
i npai rments. As stated above, the ALJ's finding that he had the
capacity to performsedentary work and rejection of his conplaints
of pain are supported by substantial evidence. Therefore, the ALJ
was entitled to rely on the Cuidelines.

Stevens further clains that the ALJ erred in relying on
vocati onal expert testinony. He argues that this testinony was
unrel i able because it was based on inappropriate hypothetical
guestions posed by the ALJ. Steven's argunent is of no
consequence. Because the ALJ could have relied exclusively upon
t he Medi cal - Vocati onal Guidelines indetermning that Stevens could
perform other work, the vocational expert's testinony was
unnecessary.

CONCLUSI ON

For the foregoing reasons, judgnent in favor of the Secretary

AFFI RVED.



