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Summary Cal endar

LARRY GENE SEWELL,
Pl ai ntiff-Appellant,
VERSUS
J. D. COOPER, O ficer,
TDCJ, O enents Unit Enpl oyee, et al.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Loui siana
(2:92-CV-291)

(January 28, 1994)
Before DAVIS, JONES and DUHE, Circuit Judges.
PER CURI AM !
Plaintiff-appellant, Larry Gene Sewell, brought this section
1983 suit, alleging that he suffered enoti onal harm because guards
at the Texas Departnent of Crimnal Justice, Cenents Unit, failed
to respond for twenty mnutes to a fellow inmte's call for help

whil e being beaten by another innmate. He also alleges that he

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



suffers fromenotional distress because of his concern that another
i nmat e may be seriously hurt or killed under simlar circunstances.

The district court dism ssed the conplaint on the ground that
plaintiff |acked standing to assert this claim |Insofar as Sewel |
conplains about the alleged violation of his fellow inmates'
rights, the district court correctly concluded that Sewell | acks
standing. See Warth v. Seldin, 422 U S. 490, 498-99 (1975); Powers
v. Ohio, 499 U S. 400 (1991).

W also find no error in the district court's dismssal of
Sewell's claim that the delayed response violated his Eighth
Anendnent right to be free from cruel and unusual punishnent.?
Sewel|l did not allege that he was actually threatened or that he
feared an attack. He alleged only his fear that another innmate
m ght be seriously hurt or killed because of a slow response to
calls for help. Al so, Sewell's allegations concern a single
incident. Sewell does not allege confinenment in a prison "where
terror reigns" which was held sufficient to state a claim for
failure to provide reasonable protection frominjury at the hands
of other inmates. See Stokes v. Delcanbre, 710 F.2d 1120, 1125
(5th Gir. 1983).

2 Sewel |l has alleged a claimfor purely enptional injuries due
to his fear of violence. This circuit has yet to decide whet her
official conduct which produces purely enotional injuries may
anount to an Ei ghth Amendnent violation. See Smth v. Aldingers,
999 F.2d 109, 110 (5th Cr. 1993). Because this case may be
deci ded without such a determ nation, we decline to address the
i ssue.



Moreover, liability for an E ghth Anmendnent deprivation
requires, at the least,® a showing of deliberate indifference by
prison officials. Johnson v. Lucas, 786 F.2d 1254, 1259-60 (5th
Cr. 1986). Sewell's claimis also insufficient because of its
failure to allege any indifference by prison officials to his
rights. The guards who allegedly failed to tinely respond to
another inmate's call for help certainly did not act wth
deliberate indifference to Sewell's rights. See Rhodes .
Robi nson, 612 F.2d 766, 772 (10th G r. 1979). Sewel | did not
allege that the guards were even aware that he could hear the
beat i ng. Sewell's alleged enotional harm was at nopst an
"I ncidental and unintended consequence" of the guards' inaction.
ld. Sewell therefore has not alleged conduct which anobunts to a
violation of his rights. The district court's dismssal of his
suit is therefore

AFFI RVED.

3 In sone contexts, a showing of malicious and sadistic
intent is required to establish an Ei ghth Amendnent viol ation. See
Hudson v. MM I lan, 112 S. C. 995, 997 (1992); Witley v. Al bers,
475 U.S. 312 (1986).



