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EDI TH H JONES, Circuit Judge:”

Ceorge W Maxey adopted an unconventional approach to
robbing a bank. Instead of charging into the establishnent with
sone type of weapon or breaking in secretly in the dead of the
night, he attenpted to take the vice-president responsible for
openi ng the bank every norning hostage. The plot, however, was

bungl ed when he and his acconplice | earned that she could not open

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



the vault by herself. Maxey was convicted by a jury and now
primarily appeals the length of his sentence.
l.

At the urging of the governnent, the district court
assessed a two-level offense increase for crimnal activity
involving a "vulnerable victim" See U S S G § 3A1.1. The
district court enhanced the sentence because of the victinls
position at the bank and further noted that the hostage was
"mentally scarred." The district court eschewed reliance on her
age (53 years old) or her prior physical or nental condition.

Al t hough we are extrenely hesitant to reverse a finding
of vulnerability because of the district court's superior vantage

point, see United States v. Mejia-Orosco, 868 F.2d 807, 809 (5th

Cr. 1989), the analysis mandated by United States v. Mrree, 897

F.2d 1329, 1335-1356 (5th Cr. 1990), convinces us that the
district court did not properly apply the "vulnerable victin
adjustnment. Pursuant to 8 3A1.1 an increase is authorized "[i]f
t he defendant knew or should have known that a victim of the
of fense was unusually vul nerable due to age, physical or nental
condition, or that a victimwas otherw se particularly susceptible
to the crimnal conduct."” Mree decided that a victinms
vul nerability nust be "unusual," which this court defined as
present in only sone of the victins of the type of crine invol ved.

No dispute exists that the victim here was selected
because of her position of responsibility with the bank. Thi s

status coupled with the fact that she lived al one and was unlikely



to have been able to defend herself against arned terrorists
expl ained her selection as a target. That an enpl oyee of a bank
woul d beconme a victimin an attenpted robbery, however, is not
"unusual " within the neaning adopted by Moree. As this court
noted, "neither a business-man nor a bank should be considered
unusually vulnerable to arnmed robbery nerely because the bank
robber knows they have cash on hand or may have sone breach in

their security system"” |d. at 1336; see also United States v.

Mrrill, 948 F.2d 1136, 1137 (1ith Cr. 1993)(en banc) ("bank
tellers, as a class, are not vulnerable victins within the neaning
of section 3A1.1").! In contrast, arned assault of a blind person,
or a blind bank enpl oyee, woul d support the increase in base | evel.
The victim here does not have wunique disabling persona
characteristics that sufficiently distinguishher fromother |ikely
victins of Maxey's type of offense.

Nonet hel ess, on remand the district court is free to
depart upward fromthe guideline sentence for Maxey because of the
"two- hour physical restraint of the victim and the post-offense
psychol ogical trauma the victim currently suffers from" See
US S G § b5K2.3 (victim suffered psychol ogical i njury)
8§ 5K2.4(victim unlawfully restrained). Al though the governnent
suggests that this court affirm the sentence inposed on this

"alternative ground,"” we are not convinced that the district court

L That the governnent m sunderstood the law is evident fromits argunent

for enhancenment to the district court: "[S]he is a vulnerable victimbecause she
is a vice president of a bank, perhaps to a certain extent all bank enployees in
this day and age are particularly vulnerable[.]"
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woul d have necessarily departed had it correctly cal cul ated Maxey's
of fense level. On the one hand, the district court did state that
"two points ought to be added" because the victimwas "nentally
scarred" but the court also expressly found that the victim was

"vul nerable" and that this was "not taken into consideration
anywhere else.” Accordingly, we remand to the district court for
resentencing to ensure that the erroneous <conclusion of

"vulnerability" did not inpact Maxey's punishnent. See United

States v. Corley, 978 F. 2d 185, 187 (5th Cr. 1992)(rermand required

where it cannot be determned that identical sentence would be
i nposed) .
.
Finally, Maxey argues that the district court abused its
di scretion by allow ng evidence of his prior forgery during cross-
exam nati on. Because Maxey failed to object at the tinme this
evi dence was introduced, this court confines its review to plain

error. See United States v. Graves, 5 F. 3d 1546, 1551-52 (5th Cr.

1993). Al t hough Maxey did nove to exclude this evidence, an
overruled notion in |imne does not preserve a defendant's
objection to evidence introduced at trial. United States v. Estes,

994 F.2d 147, 149 (5th Cr. 1993)(citation omtted).

It is inpossible to find the requisite "m scarriage of
justice"? in the adm ssion of the prior forgery offense. Even if
such a decision to admt by the district court could ever

constitute plain error, such an assertion here borders on the

See United States v. Fortenberry, 914 F.2d 671,673 (5th Cr. 1990).
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frivolous. Although the fact that his prior offense was actually
a "deferred adjudication" rather than a final conviction affects
the propriety of adm ssion under Fed. R Evid. 609, Rule 608(b)
woul d permt inpeachnent on the issue of his credibility via this

previous forgery. See United State v. Leake, 642 F.2d 715, 718-19

(4th CGr. 1981)("Rul e 608 authorizes inquiry only into instances of
m sconduct that are <clearly probative of truthfulness or
untrut hful ness, such as perjury, fraud, swindling, forgery,
bri bery, and enbezzlenent.") Maxey testified at trial, placing

this capacity for truthfulness in issue. See United States v.

WIllians, 822 F.2d 512, 516 (5th Cr. 1987). Thus the governnent
was entitled to freely rebut his assertions through inquiry on
cross-exam nation (albeit not by virtue of the introduction of
extrinsic evidence) subject only to the limts of Rule 403.3

For the foregoing reasons, we AFFI RM Maxey's convi ction,
VACATE his sentence, and REMAND to the district court for

resentenci ng consistent with this opinion.

s Maxey also hinself alluded to his prior trouble with check forgery

during his direct exam nation.



