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PER CURI AM !

Convicted by a jury, Gegory Allen Lininghamappeals his life
sentence for possession with the intent to distribute nore than 50
grans of cocaine base, in violation of 21 U S.C 8§ 841(a)(1). Two
of the three issues raised inplicate our discretionary plain error

review. W AFFI RM

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

Prior to trial, the Governnent filed a sentence enhancenent
information, pursuant to 21 US C 8§ 851(a),? claimng that
Li ni ngham was subject to a mandatory |ife sentence, pursuant to 21
US C 8§ 841(b)(1)(A),® because he had been convicted of felony
drug offenses in 1985 and 1989. Liningham stipul ated that he had
been convicted of the offenses listed in the enhancenent
information, but challenged the validity of both convictions,
contendi ng that he did not know ngly and voluntarily plead guilty.
The district court held the challenge to the first conviction
barred by 21 U.S.C. § 851(e), because it was over five years old;*
rejected Lininghamis claim that his guilty plea to the second
of fense had been involuntary; and i nposed the statutorily-nmandated

life sentence.

2 Section 851(a) requires the Governnent to file an information
prior totrial, notifying the defendant of the previous convictions
to be relied upon for sentence enhancenent. 21 U S. C. 8§ 851(a).

3 Section 841(b)(1)(A) provides, inrelevant part, that a person
who commts an offense involving 50 or nore grans of a substance
whi ch contai ns cocai ne base "after two or nore prior convictions
for a felony drug of fense have becone final ... shall be sentenced
to a mandatory termof life inprisonnment without release ...." 21
US C 8§ 841(b)(1)(A).

4 Section 851(e) provides:

No person who stands convicted of an of fense under
this part may challenge the validity of any prior
conviction alleged wunder this section which
occurred nore than five years before the date of
the information alleging such prior conviction.

21 U.S.C. § 851(e).



1.

Li ni ngham contends that the district court erred by not
recommendi ng executive clenency, and by finding his 1989 plea
know ng and voluntary, and violated his right to due process by
relying on 8 851(e) to bar his challenge to the first plea. W
review the first and third issues only for plain error.

A

Li ni nghamasserts that the district court believed erroneously
that it |acked authority to reconmend consideration for executive
cl emency. ® But, he did not request that the district court
reconmend it. Because this issue is being raised for the first
time on appeal, we exercise discretionary review only for plain
error. It goes w thout saying that there was none. See United
States v. Rodriguez, 15 F.3d 408, 414-17 (5th Gr. 1994) (for
issues raised for the first tine on appeal, appellate court has
discretion to correct a plain error if it affects substantia
rights and "seriously affect[s] the fairness, integrity or public

reputation of judicial proceedings").

5 This assertion springs from the following conment by the
district judge at sentencing:

[I]f it were not for that provision of the |aw that

requires a life sentence, I would not sentence you
tolife in this case. If | were able to sentence
you within the Guideline range, | would sentence

you to the lower end of the GQuideline range,
because while your offense is viewed serious by
society, there are nuch nore serious of fenders that
receive much less sentence than a life sentence,
and | think it is not an expression of true justice
for you to be sentenced to life in this case, but |
have no choi ce.



B

Li ni ngham mai ntains that the district court erred by finding
that his 1989 guilty plea was knowi ng and voluntary. A defendant
chal l enging the constitutionality of a prior conviction used to
enhance his sentence nust denonstrate, by a preponderance of the
evi dence, that the conviction is invalid. 21 U S C 8§ 851(c)(2);
United States v. Mergerson, 4 F.3d 337, 343-45 (5th G r. 1993),
cert. denied, = US |, 114 S C. 1310 (1994).

At the sentencing hearing, Liningham testified that he had
entered a guilty plea because of pressure fromhis court-appointed
at t or ney. On cross-exam nation, however, when asked about the
nature of the alleged pressure, he responded only that he had
| acked confidence in the attorney (essentially, because counsel was
appoi nted). Lininghamdid not describe coercion or indicate that
he had not understood the consequences of his plea. Mreover, he
admtted that he had represented to the court that he was freely
and voluntarily waiving his right to a jury trial, and understood
that he was giving up the rights to a jury trial and to cross-
exam ne and call witnesses. The district court did not clearly err
in determning that the plea was voluntary. See Mergerson, 4 F. 3d
at 345, 347 (reviewing for clear error the district court's
determ nation of the anpunt of drugs supporting the inposition of

a statutorily-mandated |life sentence).



C.

As with the first issue, Lininghamis challenge to the
constitutionality of 8 851(e) is being raised for the first tinme on
appeal ; accordingly, we again review only for plain error. Qur
court has not addressed the constitutionality of 8§ 851(e), but has
cited it as limting a defendant's ability to challenge prior
convictions. See United States v. Fragoso, 978 F.2d 896, 902 (5th
CGir. 1992), cert. denied, ___ US __ , 113 S. C. 1664 (1993).
The Eleventh G rcuit has upheldits constitutionality against a due
process and equal protection challenge. United States v. WIIi ans,
954 F.2d 668, 673 (11th Gir. 1992) ("Section 851(e) is wholly
reasonabl e, both to effectuate the legitimte purposes of enhanced
sentencing for recidivists, and to elimnate a host of practical
probl enms wth respect to ancient records absent such a provision")
(quoting Grillo v. United States, 666 F. Supp. 613, 616 (S.D. N.Y.
1987)). But, recently, the NNnth Grcuit held that it viol ates due
process. United States v. Davis, 15 F.3d 902, 915-17 (9th Grr.
1994) (no conpelling governnent interest for § 851(e)'s tine bar to
the exercise of crimnal defendants' constitutional right to
chal l enge prior convictions which will be used against them at
sent enci ng) .

Even assuming "error", the foregoi ng denonstrates that it is
far from"plain" -- "clear" or "obvious". Rodriguez, 15 F.3d at

415. I n short, we need not proceed further.
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For the foregoing reasons, the judgnent is

AFF| RMED.



