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Before DAVIS, JONES and DUHE, Circuit Judges.
DAVIS, Circuit Judge:!?

Bruce Keith Mrshall challenges the district court's order
refusing to allow himto withdraw his guilty plea. W find no
abuse of discretion and affirm

| .
Marshal |l pleaded guilty to three counts of bank robbery

pursuant to a plea agreenent. In exchange for his plea, the

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



gover nnment di sm ssed five ot her bank robbery counts pendi ng agai nst
him As part of the plea agreenent, Marshall waived his right to
appeal his sentence unless the court departed upwards from the
appl i cabl e sentenci ng gui del i ne range.

Four nonths after entering his guilty plea, Marshall filed a
nmotion to withdraw his plea on grounds that his attorney failed to
i nform himabout the operation of U S. S.G § 3D1.2, which governs
groupi ng of nmul tiple counts and whi ch caused Marshall's sentence to
be hi gher than he expected. At this time, Marshall's counsel
assi stant Federal Public Defender Abe P. Hernandez, Jr., filed a
motion to withdraw as counsel due to Marshall's desire for new
counsel

At Marshall's sentencing hearing, the district court denied
both notions. The court sentenced Marshall to a prison termof 125
mont hs on each of the three counts, to run concurrently, inposed a
supervi sed rel ease termof three years, and ordered that Marshal
pay $20,414 in restitution. The sentence was within the applicable
gui del i ne range.

Marshall argues that the district court (1) abused its
di scretion by denying his notion to withdraw his guilty plea; and
(2) erred in concluding that Marshall's note to a bank teller? was
an express threat of death under the guidelines warranting a two-
| evel increase in Marshall's base offense level. The governnent

filed a nmotion to strike and dism ss Marshall's second i ssue on the

2 Marshall stated in the note: "I have a gun, give ne
$10, 000, | don't want any police involvenment or I will kill you,"

2



ground that he waived his right to appeal this issue in the plea
agreenent . The court granted this notion and struck Marshall's
challenge to the calculation of his sentence. Therefore, we need
only address Marshall's first issue on appeal.

.

Marshal | argues that the district court abused its discretion
in refusing to allow himto withdraw his guilty plea pursuant to
Fed. R Crim P. 32(d).

Under Rule 32(d), a district court may allow a defendant to
withdraw a guilty plea prior to sentencing upon a show ng of " any
fair and just reason.'" United States v. Gitan, 954 F.2d 1005,
1011 (5th Gr. 1992) (quoting Rule 32(d)). Al t hough Rul e 32(d)
should be "construed and applied liberally,”™ the defendant
possesses no absolute right to withdraw a guilty plea. United
States v. Badger, 925 F.2d 101, 103 (5th Gr. 1991). The tria
court's resolution of a Rule 32(d) notion is reviewed for abuse of
di scretion. Gitan, 954 F.2d at 1011

This court considers seven factors in determ ni ng whet her the
trial court's refusal to permt the withdrawal of a guilty plea is
appropri at e:

(1) whether the defendant has asserted his
i nnocence; (2) whether w thdrawal woul d
prejudice the Governnent; (3) whether the
def endant delayed in filing the notion and, if
so, the reason for the delay; (4) whether
w t hdrawal woul d substantially inconveni ence
the court; (5) whether adequate assistance of
counsel was available to the defendant;
(6) whether the plea was knowing and

voluntary; and (7) whether wthdrawal would
wast e judicial resources.



Badger, 925 F.2d at 104. Because "[n]o single factor or
conbi nation of factors mandates a particular result,” the district
court should base its decision on a totality of the circunstances.
|d. Mbreover, the district court is not obligated to nake specific
findings on each of these factors. "The burden of establishing a
fair and just reason for wwthdrawing a guilty plea renmains at al
times on the defendant.” 1d. This court wll review only those
factors made aware to the district court. See Gaitan, 954 F.2d at
1011 (addressing only the single Carr factor raised by the
appel I ant) .

In this case, the district court provided both Marshall and
his counsel Hernandez a full opportunity to argue the notion to
w thdraw. Hernandez indicated that he filed Marshall's notion to
withdraw his plea at the request of Marshall and that he did not
"have anything to say about the notion."

Marshal | 's expl anation of why he wanted to withdraw his plea
focused entirely on his dissatisfaction with Hernandez' failure to
explain to himunder U S.S.G 8§ 3dl.2, he would receive three extra
of fense levels. Marshall told the court that "[i]f M. Hernandez
woul d have told nme | was going to get the three | evels for pleading
guilty tothe first three counts, | wouldn't have pleaded guilty to
t hem "

A defendant's subjective expectation about his sentence or
"reliance on the erroneous advice of counsel relative to the
sentence likely to be inposed does not render a gquilty plea

unknowi ng or involuntary." United States v. Santa Lucia, 991 F. 2d



179, 180 (5th Cir. 1993). "As |long as the defendant understood t he
| ength of time he m ght possibly receive he was fully aware of his
pl ea's consequences."” 1d. (internal quotation marks and citation
omtted). Inthis case Marshall was inforned by the district court
that he faced a maximum term of inprisonnment of twenty years on
each of the three counts. See 18 U.S.C. 88 2113(a). Marshall does
not argue that the district court failed to satisfy any of the
requirenents of Fed. R Crim P. 11 at the rearrai gnnent.

Because the district court did not abuse its discretion in
refusing to allow Marshall to withdraw his guilty plea, its
judgnent is affirned.

AFF| RMED.



