IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8900
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

GLORI A SHERMAN,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(M3 93- CA-157(MO-91- CR-63-(6)))

(August 10, 1994)

Before JOLLY, WENER and STEWART, Crcuit Judges.
PER CURI AM *

Def endant - Appellant doria Shernman appeals the district
court's denial of her nbtion to vacate, set aside, or correct her

sentence, pursuant to 28 U S . C. § 2255. Specifically, Sherman

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



urges that the district court erred in finding that her objections
to the magistrate judge's report were untinely; and she insists
that the governnent's response to her § 2255 notion was untinely
and t hat her counsel was ineffective. Finding noreversible error,
we affirm
I
FACTS AND PROCEEDI NGS

Sherman was convicted by jury of conspiracy to possess with
intent to distribute and possession with intent to distribute
cocai ne base ("crack cocaine"), was sentenced, and her conviction

and sentence were affirnmed on appeal. United States v. Branch

989 F.2d 752, 757 (5th Gir.), cert. denied, 113 S.Ct. 3060 (1993).

Proceeding pro se, Sherman filed a 8 2255 notion to vacate,
set aside, or correct sentence. She argued that (1) the district
court msapplied US. S.G 8§ 1B1.3; (2) the punishnment schene for
crimes involving <cocaine versus cocaine base is racially
discrimnatory; (3) her involvenent was significantly over-
represented by her sentencing range and offense |level; and (4) the
district court erred in failing to consider certain mtigating
factors in inposing sentence.

The district court referred the case to a nagi strate judge who
ordered the governnent to file a response. The governnent filed a
motion for an extension of tinme in which to respond, which
extensi on was granted through Novenber 5, 1993. The gover nnent
filed a response on Novenber 5, 1993, raising, albeit sonewhat

general ly, the defense of procedural bar.



The magistrate judge filed his report on Novenber 17, 1993,
and relying on United States v. Shaid, 937 F.2d 228, 232 (5th Cr

1991) (en banc), cert. denied, 112 S.C. 978 (1992), recomrended

denyi ng Sherman's notion. The magi strate judge advi sed the parties
that "[p]Jursuant to 28 U.S.C. § 636(b)(1), any party who desires to
object to this report nust serve and file witten objections within
ten (10) days after being served with a copy unless the tine period
is nodified by the District Court."

Sherman recei ved the report on Novenber 22, 1993, but did not
file witten objections to it until Decenber 6, 1993. Determ ning
that Sherman had failed to file her objections tinely, the district
court did not consider themin ruling on her 8 2255 notion. The
court adopted the magi strate judge's report and denied Sherman's
nmotion, after which Sherman tinely appeal ed.

I
ANALYSI S
A

Sherman argues that the district court erred in holding that
her objections to the magi strate judge's report were untinely. She
contends that, pursuant to 28 U.S.C. 8 636(b)(1), she had ten days
after being served with the report to file witten objections; that
the district court should not have counted internedi ate weekends
and holidays in determ ning whether her objections were filed
tinmely; and that she should have been granted an additional three
days to respond because service was by mail (citing Fed. R Cv. P.

6(a) and (e)).



A party has ten days after being served with a nagistrate
judge's report in whichto file objections. 28 U S.C. 8 636(b)(1).
The Federal Rules of G vil Procedure provide that

[i]n conputing any period of tinme prescribed
or allowed by these rules, by the |ocal rules
of any district court, by order of court, or
by any applicable statute, the day of the act,
event, or default from which the designated
period of tine begins to run shall not be
i ncluded. . . . When the period of tinme
prescribed or allowed is less than 11 days,
i nternedi ate Saturdays, Sundays, and | egal
hol i days shal |l be excluded in the conputati on.

Fed. R CGCv. P. 6(a). Thus, even assum ng that Sherman did not
have three additional days in which to file objections pursuant to
Fed. R Cv. P. 6(e), she had ten days to file objectionssQ
excl usi ve of weekends and hol i dayssQf rom Novenber 17, 1993, the
date of service of the report. Sherman argues that the ten days
did not begin to accrue until she received the report on Novenber
22, 1993. Her argunent is not persuasive, as service was nade by
mai | on Novenber 17, 1993, and, pursuant to Fed. R Cv. P. 5(b),
service by mail is conplete upon mailing. Nonetheless, excluding
hol i days and weekends, Sherman had until Decenber 2, 1993, to file
her obj ecti ons.
The governnent argues neverthel ess that Shernman's objections

were not tinely filed, reasoning that

[28 U S.C. 8 636(b)(1)] states that when

objections are filed it is in accordance with

the rules of the court. The Local Court Rules

of the United States District Court for the

Western District of Texas provide that the

tinme to file a response is ten (10) cal endar

days. Appendix B [CV-7(f)]. Ten days from
Novenber 17, 1993 was Novenber 27, 1993.



Local Rule CV-7(f) provides that
(f) Tinme to File Response. A party filing a
response has ten (10) cal endar days fromthe
date of service in which to file and serve the
response and supporting docunents.
| ndependent research di scl oses, however, that the local rule cited
by the governnent was anended as early as 1991 to provide that
[a] party filing a response or reply has 10
days, excludi ng Saturdays, Sundays, and | egal
hol i days, in which to serve and file
supporting docunents and brief. If a party
fling a response or reply has been served by
mai |, then 3 cal endar days shall be added to
the 10-day period for response or reply.
USDC Local Rules, WD. Tex., Rule CV-7(f). Thus, the
governnent's reliance on Rule CV-7(f) is msplaced, as Sherman's
objections were tinely even under that rule.

Sherman's certificate of service provided that service of the
obj ections was nmade on Decenber 2, 1993. In fact, though, the
objections were not filed until Decenber 6, 1993. A pro se
prisoner's objections to a magi strate judge's report are consi dered
tinely filed if they are handed to prison officials prior to the

expiration of the district court's deadline. Thonpson v. Rasberry,

993 F.2d 513, 515 (5th Gr. 1993) (applying Houston v. Lack,

487 U. S. 266, 108 S.Ct. 2379, 101 L. Ed.2d 245 (1988), to the filing
of objections by a pro se prisoner to a magi strate judge's report).
Assum ng Sherman pl aced the objections in the prison mail systemon
Decenber 2, 1993, the date on the certificate of service, the
objections were tinely. See id. Therefore, absent a finding by
the district court that the objections were not handed to prison
officials on or before Decenber 2, 1993, the objections were tinely
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filed.
It is error for a district court not to consider tinely-filed
objections to a nagi strate judge's report and recomrendati on. See

§ 636(b)(1)(C); Snmith v. Collins, 964 F.2d 483, 485 (5th Gir.

1992). Still, such error by the district court may be harnl ess.
See Smth, 964 F.2d at 485. As we find, for the reasons di scussed
bel ow, that Sherman's objections lack nerit, the district court's
error in this case was in fact harnl ess.

B

In her objections Sherman also contended that, as the
governnent's response to her § 2255 notion was untinely, the
district court should have granted her notion. But her objection
| acks a factual basis. The nmagistrate judge granted the
governnent's notion for an extension of time in which to file a
response, giving the governnent through Novenber 5, 1993, to
respond. Thus the governnent response, filed Novenber 5, 1993, was
tinmely.

C.

The magi strate judge's report, adopted by the district court,
provi des that Sherman coul d have rai sed each of her § 2255 cl ai s
on direct appeal and that she failed to show cause and prejudice
for her procedural default. "[A] "collateral challenge may not do
service for an appeal .'" Shaid, 937 F.2d at 231. A defendant may
not raise an issue for the first time in a 8 2255 proceeding
W t hout show ng cause for procedural default and actual prejudice

resulting fromthe error. 1d. at 232.



Sherman objected to the nmagistrate judge's finding that she
could not satisfy the cause and prejudi ce standard, stating that
"[1]t would be prejudicial within itself to require [her] to
explain the reason her prior attorney failed to make the
allegations in her direct appeal that she now raises." Sherman
argues that her constitutional right to effective assistance of
counsel was viol ated. As pro se pleadings nust be liberally

construed, Haines v. Kerner, 404 U. S. 519, 520, 92 S.Ct. 594

30 L.Ed.2d 652 (1972), Sherman has arguably raised ineffective

assi stance of counsel as the cause for her procedural default.
Constitutionally ineffective assistance of counsel, in the

formof failure to raise issues on appeal, nmay operate as cause for

procedural default. Murray v. Carrier, 477 U S. 478, 488-92,

106 S. . 2639, 91 L.Ed.2d 397 (1986). To prevail on her cl ai mof
ineffective assistance, Sherman mnust show that her counsel's
performance fell below an objective standard of reasonable
conpetence and that she was prejudiced by her counsel's deficient

per f or mance. Strickland v. Washington, 466 U S. 668, 687,

104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). A failure to establish
either deficient performance or prejudice defeats the claim
Strickland, 466 U S. at 697.

M sapplication of US.S.G § 1B1.3

In her 8§ 2255 notion, Sherman contended that the district
court msapplied 8§ 1B1.3, basing her sentence on the total anount
of drugs involved in the conspiracy rather than on the anount of

drugs that was foreseeable to her pursuant to a clarifying



amendnent to U.S.S. G § 1B1.3 regarding rel evant conduct.
Section 1Bl1.3, its commentaries and application notes, have
been anended to clarify the neaning of relevant conduct. See

United State v. Mseratti, 1 F.3d 330, 340 (5th Cr. 1993), cert.

denied, 114 S. . 1096 and 114 S. C. 1552 (1994). Sher man was
sentenced on January 16, 1992, and t he anended gui deline did not go
into effect until Novenber 1, 1992. Nonetheless, "if an anmendnent
was intended only to clarify Section 1Bl.3's application and,
therefore, inplicitly was not intended to make any substantive
changes to it or its comentary, [this court] nay consider the
anended | anguage of Application note 2 even though it was not in
effect at the time of the commssion of the offense.” I d.
(citations omtted). GQuidelines Anendnent 439, effective Novenber
1, 1992, states "[t]his anendnent clarifies and nore fully
illustrates the operation of this guideline." See id.
Application note 2 to 8 1B1.3 provides that "a defendant is
accountable for the conduct . . . of others that was both (1) in
furtherance of the jointly undertaken crimnal activity; and
(ii) reasonably foreseeable in connection with that crimnal
activity." 8§ 1B1.3, comment. (n.2). At the tine of Sherman's
sentencing, the application notes to 8§ 1B1.3 provided that "[i]n
the case of crimnal activity undertaken in concert wth others,
t he conduct for which the defendant "would be otherw se
account abl e' al so i ncl udes conduct of others in furtherance of the
execution of the jointly-undertaken crimnal activity that was

reasonabl e [sic] foreseeable to the defendant.” § 1Bl1.3, comment



(n.1) (Nov. 1991).

Sherman failed to object to the PSR which provided that the
quantity of drugs appropriate for sentencing purposes was
approxi mately 564 grans of cocaine base. This is the anount of
cocai ne base on whi ch Sherman was sentenced. Thus she is not truly
seeking retroactive application of changes in the guidelines; in
reality, she is seeking an opportunity to relitigate the facts
underlyi ng her sentence. Consequently, although Shernman's counse
inthe district court arguably nmay have been remss in failing to
develop a record on the issue whether the drug quantity was
f oreseeabl e, based on the record as it stands her counsel was not
ineffective for failing to raise this issue on direct appeal.

Puni shment schene for crines involving cocaine versus cocai ne base

In Sherman's 8 2255 notion, she contended that the disparity
i n punishnments for crines involving cocai ne versus cocai ne base is

racially discrimnatory. In United States v. Glloway, 951 F. 2d

64, 65-66 (5th Gr. 1992), we held that there was no evidence of
discrimnatory intent in the adoption of § 2D1.1, and that there
was a rational basis for providing harsher penalties for cocaine

base. In United States v. Watson, 953 F. 2d 895, 897-98 (5th Gr.),

cert. denied, 112 S. C. 1989 (1992), we held that the sentencing

gui del i nes provi sion for higher puni shnent for cocai ne base di d not
vi ol ate due process or equal protection. As Sherman's attack on
the sentencing schene is thus unavailing, her counsel was not

ineffective for failing to raise this issue on direct appeal.



Sent enci ng qui del i nes over-represent her involvenent in offense

At sentencing, the district court adopted the factual findings
and guideline applicationinthe PSR It determ ned that Sherman's
of fense category was 34 and her inprisonnent range was 151 to 188
nmont hs. She did not object to the PSR In her § 2255 notion,
Sherman contended that her involvenent was significantly over-
represented by her guidelines sentencing range and of fense |evel;
however, Sherman cited no case, statute, or guideline in support of
her concl usi on.

Appl i cations of the sentencing guidelines are revi ewed de novo

for errors of | aw United States v. Oero, 868 F.2d 1412, 1414

(5th Gr. 1989). Factual findings regarding sentencing factors are
reviewed under the "clearly erroneous” standard. |d. Sherman has
not alleged that the court was clearly erroneous in any of its
findings of fact, contending only that her role in the of fense was
m ni mal because she "exercised no decision nmaking authority, did
not own the drugs, and did not finance any part of the offense.
[ She] did not sell the drugs and did not play any significant part
in negotiating the ternms of any of the sales.” Al t hough the
district court did not find that her role was mninmal, it did
determ ne that her role was a m nor one and awar ded her a two- point
decrease in her base offense |evel on that basis.

Sherman has nade no specific contention that the sentencing
guidelines were msapplied to the facts found in the presentence
report. As such, her sentence nust stand unless it is a violation

of the law. See 18 U. S.C. § 3742(f)(1). Sherman has not all eged,
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nor is there any indication in the record, that a violation of |aw
has occurred by the inposition of a one hundred and fifty-one nonth
sentence under the guidelines. Sherman's assertion that her
of fense | evel and sentencing range significantly over-represent her
i nvol venent in the offense do not inpose an obligation on this
court to examne the district court's notives for not downwardly
departing fromthe guidelines or choosing a | esser sentence under
t he qguidelines. Absent a violation of the law, a sentence
resulting fromthe proper application of the sentencing guidelines

by the district court nust be upheld. United States v. Vel asquez,

868 F.2d 714, 715 (5th Cr. 1989). Sherman' s counsel was not
ineffective for failing to pursue this contention on appeal.

Failure to consider mtigating factors

I n her 8§ 2255 noti on, Sherman al so contended that the district
court erred in failing to depart downward at sentencing on the
basi s of various purportedly extraordinary famly responsibilities.
The district court concluded that there were no aggravating or
mtigating circunstances warranti ng dowmward departure. W wll
not review a district court's refusal to depart unless the refusal

was in violation of law. United States v. Adans, 996 F.2d 75, 78-

79 (5th Gr. 1993). There is no indication of a violation of |aw,
therefore, this issue provides no basis for appellate review See
Adans, 996 F.2d at 79. Further, famly ties and responsibilities
generally may not be considered in sentencing;, they may be
considered only in extraordinary cases. 28 U S.C 8§ 994(e);

US S G 85HL.6, p.s.; United States v. Carr, 979 F. 2d 51, 54 (5th
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Cr. 1992). This is not an extraordinary case. Thus, Sherman's
counsel was not ineffective for failing to raise this issue on
appeal .

As there was no prejudice as a result of Sherman's counsel's
alleged errors, Sherman has failed to show that ineffective
assi stance of counsel was the cause for her procedural default.
Consequently, her § 2255 issues were properly held to be
procedurally barred, and the district court's error in failing to
review her objections to the magistrate judge's report was
har m ess.

1]
CONCLUSI ON

For the reasons set forth above, the judgnment of the district

court is, in all respects,

AFFI RVED.
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