IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8893
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
EDUARDO GRACI A,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas
(A-92- CA- 689( A-90- CR-196(8))

(June 28, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Convi cted prisoner Eduardo Gracia filed a notion to vacate,
set aside, or correct his sentence pursuant to 28 U S.C. § 2255 in
the district court, and the district court denied this notion on
August 25, 1993. Gaciathenfiled a notion for I eave to brief the
i ssue of ineffective assistance of counsel for reconsideration in

the district court. On Cctober 5, 1993, the district court al so

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



denied this notion. Gracia now appeals both of these rulings.
Gracia's appeal fromthe district court's August 25, 1993 judgnent
was made in an untinely fashion; thus, we dismss that portion of
his appeal for lack of jurisdiction. We consider, however,
Gracia's appeal as it relates tothe district court's denial of his
nmotion for leave to brief his ineffective assistance claim finding
that the district court did not abuse its discretion. Accordingly,
we affirmthe district court.
I

On March 19, 1991, a federal grand jury indicted Eduardo
Gracia on charges of conspiring to possess with the intent to
distribute nore than 1,000 kilogranms of marijuana; aiding and
abetting the possession of nore than 1,000 kil ograns of marijuana
wth the intent to distribute it; and noney-I|aundering. Pursuant
toawitten plea agreenent, Gracia pleaded guilty to conspiring to
possess with the intent to distribute nore than fifty kil ograns of
marijuana. The district court accepted Gacia's guilty plea and
sentenced himto 180 nonths in prison, five years of supervised
rel ease, a fine of $10,000, and a $50 speci al assessnent.

On March 16, 1992, Gacia filed his first appeal in this
court.! US. v. Gacia, 983 F.2d 625, 627 (5th Cr. 1993). As a

IOn direct appeal, Gracia argued: (1) that his guilty plea was
involuntary due to violations of Fed. R Crim P. 11 at the plea
hearing; (2) that the plea was involuntary because the prosecutor
and his attorney msinforned himas to the possible sentence; (3)
that the district court based the sentence on inaccurate
information, including the conputation of the anmount of marijuana



result of that direct appeal, this court nodified the term of
Gracia's supervised rel ease to three years, but refused to consi der
his ineffective-assistance claim and affirmed as to all other
i ssues. ld. at 627-30.

In Decenber of 1993, during the pendency of his initial
appeal, Gacia filed, in the district court, a notion to vacate,
set aside, or correct his sentence pursuant to 28 U S.C. § 2255.2
On January 11, 1993, the governnent filed a response to Gracia's
motion, informng the court that Gacia s appeal was pendi ng and
requesting that the court dismss the notion wthout prejudice.
Gacia then filed a second 8§ 2255 notion.® The district court
summarily denied Gacia's 8 2255 notion as neritless, and then
denied Gracia's subsequent notion for reconsideration.

Gracia then filed a third notion pursuant to 28 US. C. 8§

2255.4 As a part of this third notion, Gacia also asked the

involved; (4) that he suffered from ineffective assistance of
counsel in the district court; and (5) that the five-year term of
supervi sed rel ease exceeded the statutory maximum U.S. v. G aci a,
983 F.2d 625, 627 (5th Cr. 1993).

2ln that notion, he argued that the district court erroneously
calculated his relevant conduct under U S.S.G 8§ 1B1.3 by using
conduct outside of the count of conviction for sentencing purposes.

3ln this second notion, Gacia requested an additional one-
| evel reduction to his sentence pursuant to the Novenber 1992
anendnents to the guidelines. See U S S. G § 3EI1.1.

“'n this third notion, Gacia argued that: (1) the fact-
finding used to conpute his base offense | evel was insufficient and
clearly erroneous; (2) the district court abused its discretion and
violated his rights under the Confrontation Cl ause by refusing to
hol d a hearing on his objections to the presentence report ("PSR');



district court to "reopen" the ineffective assistance of counsel
claim that he had presented to this court on direct appeal, and
Gracia attenpted to incorporate the argunents contained in his pro
se appellate brief into his 8§ 2255 notion. After ordering the
governnent to respond, the district court denied Gacia' s notion.
The court determned that Gacia's clains concerning the
conputation of his base offense level and the alleged Rule 32
violation were not cognizable under 8§ 2255.° As to Gacia's
i neffective assistance claim the court determ ned that the claim
shoul d be rejected because Gracia had not submtted the facts or
the law on which he relied to support it. The court issued its
j udgnent denying Gacia' s notion on August 17, 1993, and the
court's judgnent was entered on August 25, 1993.

Gracia, with the assistance of K. Dean R chards, an inmate
| egal advocate, then filed a notion for | eave to brief the i ssue of
i neffective assi stance of counsel for reconsideration. In support
of this nmotion, Gracia argued that he was untrained in the | aw and

did not wunderstand how properly to present his ineffective

and (3) the district court violated Fed. R Cim P. 32(c)(3)(D) by
failing to make findings on disputed factual i1issues contained in
t he PSR

The court rejected Gracia's allegation that it had refused to
allow himto test the accuracy of the information in the PSR on the
ground that it was conclusory. The court declined to review
Gracia's clains that he was inproperly sentenced on the basis of
rel evant conduct and that his rights under the Confrontati on C ause
wer e vi ol ated because these i ssues had been deci ded agai nst hi mon
di rect appeal.



assi stance claim That noti on was deni ed by the district court for
lack of nmerit in an order entered on October 5, 1993.
Thereafter, again with the assistance of Richards, Gacia

filed a notion for | eave to proceed on appeal in forma pauperis in

conjunction wth a notice of appeal from both the August 25
judgnment and the October 5 order denying his notion for |eave to
brief the ineffective assistance claim The notion and notice of
appeal were dated COctober 11.° Richards executed a certificate of
service by mail, stating that he deposited the docunents, postage
prepaid, with prison officials on Novenber 22, 1993. The notice of

appeal, the notion to proceed in forma pauperis, and the other

docunents were not filed in the district court until Decenber 14,
1993. The district court denied both of the notions as untinely,
and Gracia took this appeal, paying the filing fee.
I
A
The governnent argues that the present appeal should be
di sm ssed for |ack of jurisdiction because the notice of appeal was
not tinmely filed. Gacia maintains that his notice of appeal was
tinmely filed because it is dated October 11, 1993, and he purports
to submt a certificate from the court clerk, dated Cctober 11,

1993, in support of that argunent. He does not submt such a

Gtacia's affidavit in support of the notion was dated
Cctober 21, and the certificate in support of the notion was dated
Cct ober 13.



certificate,” however, and we thus find that his appeal is
untinely, in part.

Federal Rule of Appellate Procedure Rule 4(a)(1l) provides
that a notice of appeal in a civil case in which the United States
is a party nmust be filed within sixty days of date of the entry of
the judgnment or order from which the appeal is taken. Cl ai s
brought under § 2255 are civil actions governed by the sixty-day

period of Rule 4(a)(1). U.S. v. Buitrago, 919 F.2d 348, 349 (5th

Cr. 1990). "Thetine limtation for filing a notice of appeal is
jurisdictional, and the lack of a tinely notice nandates di sm ssal

of the appeal."” U.S. v. Garcia-Mchado, 845 F.2d 492, 493 (5th

Cir. 1988).
A prisoner's pro se notice of appeal is deened filed when it
is delivered to prison officials for forwarding to the court clerk.

Houston v. Lack, 487 U S. 266, 108 S. C. 2379, 101 L.Ed.2d 245

(1988). Under Houston, Gacia filed his notice of appeal on
Novenber 22, 1993, designating an appeal from both the judgnent
that was entered on August 25 and the Cctober 5 denial of his
nmotion requesting leave to brief his ineffective assistance claim

The sixty-day period for appealing the August 25 judgnent

expi red, however, on Cctober 25. Therefore, Gacia' s appeal is

The only docunent signed by the clerk that he has submtted,
however, is dated February 23, 1994, and that docunent reveals only
that Marta G Rivera paid a filing fee of $105 on his behal f that
day.



untinely as to that judgnment.® The notice of appeal is tinely,
t hough, as to the October 5 order denying the notion for |eave to
brief the ineffective assistance issue for reconsideration. Thus,
the court has jurisdiction over that portion of Gacia s appeal.
B
This court construes a notion filed after ten days of entry of
the judgnent that asks for sone relief other than correction of a

purely clerical error as a Fed. R Gv. P. 60(b) notion. Harcon

Barge Co., Inc. v. D& GBoat Rentals, Inc., 784 F. 2d 665, 667 (5th
Cr. 1986). Accordingly, Gacia s notion for leave to brief the
i neffective assistance issue for reconsideration wll be construed
as such. The court reviews the denial of a Rule 60(b) notion for

abuse of discretion. Brown v. Petrolite Corp., 965 F.2d 38, 50

(5th Gr. 1992). Under this standard, "it is not enough that a

grant of the notion m ght have been perm ssible." Pease v. Pakhoed

Corp., 980 F.2d 995, 998 (5th Gr. 1993).
Gracia's nmotion requested leave to brief his ineffective
assi stance of counsel claim and in his notion, Gracia blanmed his

pro se status for his initial failure to present this claimin a

%W note that the tinme for filing a notice of appeal can be
tolled if a Fed. R Cv. P. 60 notion is filed wthin ten days
after the entry of judgnent. See Fed. R App. P. 4(a)(4)(E) & (F)
In the present case, however, Gracia's motion for |leave to brief
the issue of ineffective assistance which is construed as a Rule
60(b) notion, was not filed within ten days after the entry of
j udgnent .



procedurally proper nmanner.® W find that the district court did
not abuse its discretion by denying this notion.
Aproselitigant is not exenpt "fromconpliance with rel evant

rules of procedural and substantive law." Birl v. Estelle, 660

F.2d 592, 593 (5th Cr. 1981). Federal Rule of G vil Procedure
8(a) requires pleadings to contain "a short and plain statenent of
the clai mshowi ng that the pleader is entitledtorelief." None of
Gracia's pleadings set forth the legal or factual basis for his
i neffective assistance claim thus, the district court clearly nade
no error in initially rejecting Gacia's ineffective assistance
claimin his third 8 2255 notion. As for his notion for |eave to
brief the issue for reconsideration, Gacia advances no argunent on
appeal to show that the district court's refusal to grant this
nmoti on was an abuse of discretion. Instead, he sinply argues the
merits of the ineffective assistance issue. Accordingly, Gacia
has abandoned any claim that the district court abused its

di scretion by denying his notion. See Yohey v. Collins, 985 F.2d

222, 224-25 (5th Gr. 1993).
11
Gracia has appealed from the district court's August 25
judgment rejecting his third 8 2255 notion as well as from the
district court's October 5 order denying his notion for |leave to

brief his ineffective assistance claim Because G acia' s appeal

°l'n his earlier filing, Gacia sought to incorporate the facts
and argunent fromhis appellate brief into his § 2255 noti on.



was untinmely filed, however, we lack jurisdiction to consider the
district court's August 25 judgnent. As to the district court's
Cctober 5 order, we affirmthe district court, finding that Gacia

has made no showi ng that the district court abused its discretion.

AFFI RMED



