IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8885

NATI ONAL ASSOCI ATI ON OF
GOVERNVENT EMPLOYEES, on its
own behal f and on behal f of
others simlarly situated,
Pl ai ntiff-Appellant,
V.
CI TY OF SAN ANTONI O

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
( SA-89- CVv-1131)

(August 25, 1994)

Bef ore KING and BENAVI DES, Circuit Judges, and LEE, District
Judge. ”

PER CURI AM **
Plaintiff-appellant, the National Association of Governnment
Enpl oyees on behal f of six incunbent and past Hi spanic fenale

enpl oyees of the respondent (hereinafter referred to as the

" District Judge of the Southern District of M ssissippi,
sitting by designation.

““Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



"plaintiffs"), appeals froma conbination of pretrial orders and
a judgnent after a non-jury trial denying all relief on clains
for race and gender discrimnation against the City of San
Ant oni o, Texas (the "City"). Finding no reversible error in the
court below, we affirmits judgnent.
| . Background

The plaintiffs claimto have been aggrieved by certain
sexual and/or ethnic discrimnatory pay, classification, and
pronotion practices engaged in by the Gty. Enploying both
di sparate inpact and disparate treatnent theories under Title VII
of the Cvil R ghts Act of 1964, Pub. L. 88-352, Title VII, 78
Stat. 253, as anended, 42 U.S.C. 8§ 2000e et seq. ("Title VII"),
the plaintiffs claimthat they have been deni ed pronotional
opportunities, enploynent opportunities, and equal wages. Under
the di sparate inpact nodel, the plaintiffs argue that an
antiquated job classification structure and unjustifiable degree
and education requirenents have disproportionately affected their
protected class with regard to pay. |In their own words, the
plaintiffs claimthat "Hi spanic fenmal e enpl oyees are | ocked into
| ower - payi ng positions due to the operation of a job
classification systemwhich includes qualifications for higher-
payi ng jobs which are not job-related and which disparately
inpact [] Hispanic, females." The plaintiffs also sought
recovery under 42 U.S.C. § 1981 in the court bel ow.

The district court denied class certification on August 26,

1991. It also denied the plaintiffs' notion to reopen discovery



in light of the passage of the Cvil Rights Act of 1991, Pub. L
No. 102-166, 105 Stat. 1071 (1991) (the "1991 Act"). Both sides
then agreed to have the case heard by the magi strate judge.

The Cty filed a notion for partial sunmary judgnent as to
the plaintiffs' Title VII clains which arose prior to June 8,
1987, as well as to the Equal Pay Act and section 1981 cl ai ns.
The magi strate judge granted the partial summary judgnent and
severed certain age discrimnation clains brought by plaintiff
Oralia Sanchez ("Sanchez"). The remaining clains were tried to
the magi strate on August 2 and 3, 1993.

At trial, the plaintiffs introduced statistical reports
conpiled by their expert, Dr. Phyllis Rueckert ("Rueckert"),
tending to show that, during the period of tine at issue,

Hi spani c femal es were severely underrepresented in the higher-
salaried positions of City office and were overrepresented in the
| ower-paying clerical positions. Dr. Rueckert testified that
approximately 15% of the Cty enpl oyee popul ati on was bot h

Hi spanic and female. Her study indicated that H spanic femal es
were paid lower salaries in the City's EEC enpl oynent categories
except for "Ofice & Cerical.” Further, half of the Hi spanic
femal es enpl oyed by the Gty were in the Ofice and deri cal
category, which had the | owest EEO nedian salary. Dr. Rueckert
poi nted out that Hi spanic fenmales were severely underrepresented

in certain job categories, specifically the Protective Services,

1 EEO refers to the standard Equal Enploynment Qpportunity
occupational and professional job classifications.
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Skilled Craft, and Service Mintenance categories. Wth respect
to hiring, Dr. Rueckert could find no discrimnation agai nst

Hi spani c fenmal es considering the fact that Hi spanic fenales
constituted fifty percent nore of the CGty's femal e enpl oyees
than all other femal es conbi ned.

In a suppl enental study, Dr. Rueckert took a test sanpling
of Gty enployees to conpare educational |evels of Hispanic
femal es to others, and the study indicated that the education of
Hi spanic femal es was not significantly different fromother Cty
enpl oyees. Dr. Rueckert's ultimate conclusion was that Hi spanic
femal es were paid | ower sal aries because of ethnicity and sex,
but not necessarily because of differences in education.

Each of the individual plaintiffs testified as to her
experience with the CGty's enploynent practices. Plaintiff
G oria Reyes ("Reyes") alleged that she was denied pronotion to
Personnel Specialist Il and denied reclassification of her
Personnel Specialist | position based upon the actual duties she
performed. 1In responding to an interrogatory asking her to
"state what higher |evel positions you were denied on the basis

of your sex and national origin," Reyes answered "not
applicable," presumably because the person chosen for the
pronoti ons sought by Reyes, Mary Guzman, was al so a Hi spanic
femal e.

Aurora Garza (" Garza") conplains that she was originally
deni ed enpl oynent as a Right of Way Agent |1 and that the Cty

instead hired a white male for the position. The Gty clained



that the white male had oil and gas experience and was thus nore
qualified; however, the job announcenent did not |ist oil and gas
experience as either a requirenent or preference. Garza also
conpl ai ned that she was given an oral exam nation during her
interview for the position which was discrimnatory in nature.

Al t hough Garza was |ater pronoted to Right of Way Agent I|Il, she
clains that she was assigned adm nistrative duties and ot her

hi gher-1evel responsibilities "without proper title or
conpensation." Finally, Garza testified at trial that she earned
less in the Right of Way Il position than she had in her previous
post .

Maria Gonez (" CGonez") clainmed that, although she was an
Adm ni strative Assistant |, she perfornmed the duties of an
Adm ni strative Assistant |1, and despite reconmmendati on by her
supervi sor, was never reclassified )) apparently as a result of
her | ack of a college degree.

Christine Sosa ("Sosa") conpl ained that she spent forty to
fifty percent of her tinme performng the duties of a Personnel
Specialist | even though her title was Secretary |I. Sosa
adm tted having been denoted froma position as an executive
secretary for the Gty Council followng a citizen conplaint and
that she did not receive any pronotions follow ng her denotion.
She argues that a Gty job study recommended that her job be
reclassified to a higher level, but that recommendati on was never

adopted by the GCty.



Mary El ena Rodriguez ("Rodriguez") was the Executive
Secretary to the Director of Personnel from 1981 through 1989.
She applied for a pronotion to Personnel Specialist Il, and,
al t hough she was recommended for, and selected by, the D rector
of Personnel for the position, the Gty Manager's office
overruled the director at |east partially due to her lack of a
col | ege degree, which was a job requirenent. Rodriguez admts
that her individual claimis barred by her failure to pursue
litigation within ninety days after she received a right to sue
notice fromthe Equal Enploynent Qpportunity Conmm ssion ("EEOC').

Finally, Sanchez, a Cerk Typist | between 1984 and 1991,
conpl ai ned that she applied for, but was deni ed, numnerous
pronotions. Sanchez affirmatively stated however, that neither
her sex nor her national origin were responsible for her failure
to receive pronotions. As noted above, her age discrimnation
clainms were severed fromthis suit.

The plaintiffs additionally proffered evidence that the City
had undertaken a "self-study” in 1986 via its consultants, Ral ph
Anderson & Associates, to identify, and propose solutions for,
percei ved problens in hiring, pronotional, and job classification
practices (the "Anderson report"). In that study, the Cty's
consultants concluded that the City's then existing
classification plan was i nadequate and that the Cty needed to
reclassify many of its positions and/or increase pay scales
accordingly. According to the plaintiffs, the Gty has failed to

correct the identified deficiencies inits job classification



system and this failure has aggrieved them The magistrate
concl uded that, although the Cty had inplenented sone of the
advi sed changes, it had not fully renedied the situation.

The magi strate judge discredited the plaintiffs' statistical
proof as unreliable, reasoning that the plaintiffs' expert
omtted variables "too significant to be ignored." Thus, he
concluded, "[T]he Plaintiffs' statistical evidence does not
establish that there is adverse inpact against Plaintiffs or
Hi spanic females in general." He further determned that, in
light of the plaintiffs' own proof that there was only an
insignificant difference between the education |evel of Hi spanic
femal es and other Gty enployees, the City's degree and education
requi renments "would not substantially inpact the Hi spanic fenale
enpl oyees." Finally, the magistrate judge concluded that the
individual plaintiffs had failed to carry their burden of
persuadi ng that they had been victimzed by sexual and/or racial
discrimnation. He specifically concluded that the Cty's
classification problens were based on "econom cs," not race or
gender. Accordingly, the magistrate judge entered a take-nothing
judgnent in favor of the Gty on Novenber 22, 1993. The
plaintiffs tinely filed a notice of appeal on Decenber 20, 1993.

1. Analysis

A St andard of Revi ew

Because the post-June 8, 1987, Title VII clains were tried
to the court below, we defer to its findings of fact unless shown

by the evidentiary record to be clearly erroneous. Anderson v.




Cty of Bessener Gty, 470 U.S. 564, 573 (1985). That is, as

|l ong as the court below applied the appropriate | egal standards,
we W ll not reverse its factual determ nations unless, based upon
the entire record, we are "left with the definite and firm
conviction that a m stake has been commtted.” 1d. |If the |ower
court's account of the evidence is plausible in light of the
record viewed inits entirety, we wll not disturb it )) even if
convinced that had we been sitting as trier of fact, we would
have wei ghed the evidence differently. |d. at 573-74. \Were, as
here, a magistrate judge tries the case with the consent of the
parties, his factual determ nations of are entitled to the sane
deference given a district judge sitting as trier-of-fact.

Carter v. South Central Bell, 912 F.2d 832, 841 (5th Gr. 1990)

(citing Lockette v. G eyhound Lines, Inc., 817 F.2d 1182, 1185

(5th Cir. 1987)), cert. denied, 111 S. C. 2916 (1991).

By contrast, conclusions as to the applicable |egal

standards are reviewed de novo. Pullnman-Standard v. Swint, 456

U S 273, 287 (1982); Securities and Exch. Commin v. AMX, Int'l,

Inc., 7 F.3d 71, 73 (5th Gr. 1993).

B. Evidence As To Disparate |npact

Chi ef anong the errors asserted by the plaintiffs is the
magi strate judge's all eged erroneous construction of their
evidence of discrimnatory inpact. According to the plaintiffs,
the court below erred in discrediting the statistical evidence
they amassed reflecting a historical overconcentration of

Hi spanic wonen in the |lower-salaried positions. They argue that



this evidence, together with the other evidence of record, was

sufficient to make out a prina facie case that the Gty's

seem ngly neutral enploynent standards operated nore harshly upon
their protected class than upon others. The Cty's failure to

i ntroduce any countervailing analysis of its ow, the plaintiffs
reason, is dispositive of the disparate inpact issue.

As stated previously, the plaintiffs argue that two
different Cty enploynent practices disproportionately inpacted
Hi spani c femal es )) the mai ntenance of an outdated and
unrepresentative classification structure and unjustifiable
educational requirenents. At base, the reclassification clains
are causes of action for pay discrimnation. The plaintiffs
theory is that, by failing to reclassify their positions to
reflect the actual duties perforned, the Gty was able to keep
the plaintiffs on a | ower payscale than others simlarly
situated. The educational requirenents were clained to have
prevented Hi spanic fenmal es from obtai ning pronoti ona
opportunities. The magistrate was not persuaded that either
practice had a di sparate inpact upon the plaintiffs and
accordingly held for the Cty.

1. Cl assification
a. statistical evidence

The plaintiffs' statistical anal yses regarding
discrimnation in the Cty's classification systemwas the crux
of their disparate inpact case. The nmmgistrate judge considered

this evidence to be wanting:



[ T] he variables omtted fromDr. Rueckert's statistica

anal ysis evidence are too significant to be ignored.

Plaintiffs' statistical analysis evidence, presented

t hrough their expert, Dr. Phyllis Rueckert, is

seriously flawed in that it does not account for

significant variables, resulting in an analysis and

conclusions that are not reliable.
The magi strate concluded that the Cty satisfactorily
denonstrated the failings of the plaintiffs' statistical evidence
t hrough cross-exam nation of Dr. Rueckert and so was not required
to present its own statistical analysis explaining the inport of
the variables it argued were mssing. The plaintiffs argue that
the magi strate's conclusion in this regard is inpermssible in

light of the Suprenme Court's decision in Bazenore v. Friday, 478

U S. 385 (1986).

In Bazenore, the 4-H Cub and rel ated services providers of
the North Carolina Agricultural Extension Service (the "Extension
Service") cane under attack for perpetuating salary disparities
and ot her discrimnatory enpl oynent practices between bl ack and
white agents after the passage of the Cvil R ghts Act of 1964.
478 U. S. at 391-92 (Brennan, J., joined by all other Menbers of
the Court, concurring). The trial court ruled in favor of the
Ext ensi on Service, based upon its finding that the plaintiffs had
failed to carry their burden of proof as to discrimnation. 1d.
at 392-93. Highly relevant to the district court's concl usion
was its refusal to accept the plaintiffs' experts' statistical
evi dence as proof of discrimnation, finding that the experts had
not included "a nunber of variables the court considered

relevant."” 1d. at 397-98. The decision was affirnmed by the
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court of appeals, simlarly refusing even to consider the
statistical evidence. |[d. at 399. The Suprene Court disagreed
because, in its view, the failure to include certain variables
went to the weight of the evidence, not to its admssibility.

Id. at 400 ("While the om ssion of variables froma regression
anal ysis may render the analysis |l ess probative than it otherw se
m ght be, it can hardly be said, absent sone other infirmty,

that an anal ysis which accounts for the major factors " rnust be
consi dered unacceptabl e as evidence of discrimnation.'")

(quoting Bazenore v. Friday, 751 F.2d 662, 672 (4th Cr. 1984)).

The Court concluded that a regression analysis should be viewed
inlight of all of the evidence devel oped by both plaintiffs and
def endants under the specific context presented to determ ne
whet her the plaintiffs have carried their burden of proving

di scrimnation by a preponderance of the evidence. |d. The
Court thus determned that the trial court erred in refusing to
consi der the regression anal ysis evidence as probative and
conpounded its error by inpermssibly failing to consider whether
the variables it claimed were mssing fromthe plaintiffs
statistical studies "were included in the evidence in other
respects."” 1d. at 404 n.15.

The critical flawin the plaintiffs' reliance upon Bazenore
is their erroneous assunption that a trier-of-fact may not
discredit a statistical analysis in comng to its ultimate
resolution of the fact issues. W agree with the magistrate

j udge that Bazenore does not require a defendant to conpile its

11



own statistical analyses to counter those of the plaintiffs.

Rat her, a defendant can successfully discredit the plaintiffs
own evidence and show that it does not neet the requisite prinma
facie case of show ng a disparate inpact or that it does not
carry the ultimte burden of proof on discrimnation, which

remains with the plaintiffs at all tines. E.g., Wards Cove

Packing Co., Inc. v. Atonio, 490 U S 642, 660 (1989); E.E O C

v. Chicago Mniature Lanp Wrks, 947 F.2d 292, 301-03 (7th Cr

1991) . 2

W find that the trial court acted in accordance with the
directive of Bazenore by evaluating the statistical analysis in
light of the entire record and wei ghing Dr. Rueckert's findings

in view of the lack of certain variables it considered to be "too

significant to be ignored.”" See, e.q., Mniature Lanp Wrks, 947

F.2d at 301. Additionally, the court below specifically
determ ned that the m ssing variables were not expl ai ned
el sewhere in the evidentiary record as it was instructed to do by

Bazenore. 3

2 Further, we note that the Cty did nore than point to
holes in the plaintiffs' statistical theories; it affirmatively
proved up several explanations for the wage disparities through
cross-exam nation of the plaintiffs' expert.

3 The plaintiffs also assail the nmagistrate judge's
application of the burden of proof requirenents of Wards Cove
Packing Co., Inc. v. Atonio, 490 U S. 642 (1989), a pronotion-
based case, to its pay discrimnation clains. They contend that
the relevant authority is Bazenore. Because we find that the
trial court properly applied Bazenore, we need not explore this
argunent further.

12



Moreover, the magistrate did not clearly err in discrediting
Dr. Rueckert's statistical analysis. As discussed above, the
study failed to take into account applicant flow in reaching the
conclusions it did. As Dr. Rueckert acknow edged at trial, the
nunber and types of applicants woul d necessarily have a marked
i npact upon the predom nance of any denographic unit in a given
j ob category. For exanple, with respect to the Protective
Services category (police and firenen) where H spanic wonen were
found to be severely underrepresented, Dr. Rueckert agreed that
the applicant pool would presumably be largely nade up of nales
in light of the physical requirenents of the jobs. The shortage
of wonen applicants woul d undoubtedly affect the nunber of wonen
hired. Additionally, Dr. Rueckert did not consider prior
training, experience, entry level status, or tenure in her
contenpl ation. However, she acknow edged that these m ssing
vari ables would be relevant to any findings fromthe study.
Moreover, the plaintiffs' records indicated that there had been
an increase in the percentage of H spanic wonen in the nore
hi ghl y- conpensat ed posts during the five years prior to
litigation. Dr. Rueckert agreed that the nore recent entry of
Hi spani ¢ wonen into these positions would explain, at |least in
part, the difference between their wages and those of | onger-
tenured enpl oyees. W agree with the court bel ow that the
failure to consider the effect of these uncontested circunstances
sheds doubt upon the plaintiffs' expert's ultinmate concl usion of

adverse inpact. See Wards Cove, 490 U. S. at 654-55 (finding that

13



a statistical analysis showing racial stratification within an
Al askan sal non cannery which failed to take into consideration
the "qualified | abor popul ation" was not sufficient to constitute

a prima facie case of disparate inpact discrimnation); cf.

Trevino v. Holly Sugar Corp., 811 F.2d 896, 902-04 (5th Cr

1987) ("Because plaintiffs' analyses failed to take into account
significant factors other than national origin (or race) that may
have contributed to the results, their statistical evidence al one
does not conpel the conclusion that a pattern or practice of

di scrim nation was denonstrated by a preponderance of the
evidence."). It is axiomatic that a statistical analysis is only
as reliable as the assunptions beneath it.

The court bel ow then | ooked to the remai nder of the
evidentiary record and concl uded that the other evidence adduced
by the plaintiffs did not overcone the shortcom ngs of the
statistical analyses. For exanple, the nmagistrate judge found
that the Anderson report did not support the plaintiffs' case.

Al t hough that report identified nunmerous problens with the Gty's
classification schene )) particularly denonstrating that hundreds
of enpl oyees were perform ng work for which they shoul d have been
conpensated on a higher scale )) the magistrate held that the
Anderson report had absolutely no probative value as to whet her
the system disparately affected H spanic fenal e enpl oyees.

Qur decision in Carpenter v. Stephen F. Austin State Univ.,

706 F.2d 608 (5th Cr. 1983), does not conpel a different result.

The plaintiffs would have us read Carpenter as hol ding that

14



evi dence of substantial segregation and over-concentration of a
protected class into | ower echelon jobs is virtually dispositive

of a disparate inpact claim See Carpenter, 706 F.2d at 624

("Stratification through overrepresentation of protected groups
in the | ower portions of the workforce has routinely been held
actionable under Title VII, if resulting in decreased enpl oynent
opportunities."). They argue that the magistrate wholly failed
to evaluate their evidence of stratification and discrimnatory
inpact in this regard. W disagree. |In Carpenter, we approved
the use of statistical evidence as proof of a claimthat a
certain enploynent practice disparately inpacted protected

cl asses of black and femal e enpl oyees by showi ng that the
protected classes were overconcentrated in | ower-paying
positions. 1d. at 622-23. One of the practices identified as
causing the disparate effect was the retention of educati onal
requi renents not tied to the jobs. 1d. at 618. In any analysis
of Carpenter, however, the procedural posture nust not be
over | ooked. Specifically, in Carpenter, the district court had
found as a matter of fact that the plaintiffs established a prim
facie case of disparate inpact. This finding was based upon the
statistical evidence of racial and/or gender stratification, as
wel | as anecdotal and other evidence. W held that the district
court's finding, in light of the totality of the evidence, was
not clearly erroneous. 1d. at 623. By contrast, in the instant

case, it is the magistrate's determnation that the plaintiffs
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failed to show di sparate inpact which we review under the highly
deferenti al standard.

Further, and of significance to this case, was our
observation in Carpenter that an enpl oyer defendant may "attack
the plaintiff's case by showing the total unacceptability of the
plaintiff's statistical proof." 1d. at 621-22 (interna
quotations and citation omtted). Thus, Carpenter cannot be read
to suggest that racial or gender stratification in a workforce
conpel s a concl usion of actionable discrimnation absent a
busi ness justification; rather, the plaintiff nust sustain his or

her prima facie burden of showi ng a connecti on between the

conpl ai ned of enploynent practice and the dissimlar effect upon
mnorities and other workers. |Indeed, el sewhere in Carpenter and
in connection with a conplaint that certain rules regarding
retirenment benefits which affected hourly workers differently
from sal ari ed enpl oyees, we observed t hat
the plaintiffs do not set forth an unlawful enpl oynent
practice nmerely by proving that nore wonen and bl acks are
affected by a rule than are white nen. The plaintiffs nust
al so show that application of the standard has a di sparate
effect on protected and unprotected groups. . . . The
happenstance that the group to which a rule applies is
conprised nostly of wonen and bl acks does not give rise to
Title VII liability, even under disparate inpact analysis.
ld. at 629-30 (citations omtted). The decision as to whether
the enpl oynent practice at issue )) e.g., the classification
system)) treated simlarly situated enpl oyees differently, and
in doing so, inpacted mnorities nore adversely than others, was

commtted to the magistrate in his role as finder of fact. As

16



di scussed earlier, we will not disturb the magistrate's finding
that it did not.
b. anecdot al evi dence

The magi strate additionally found that the anecdot al
evidence as to the experiences of the individual plaintiffs did
not support a finding of racial and/or sexual discrimnation. In
his view, each of the instances of alleged discrimnation could
be expl ai ned by nondi scrimnatory reasons. For exanple, Sosa
claimed to have been deni ed pronotion and/or reclassification
bet ween 1986 and 1989, but admitted that she received a
di sciplinary denotion in 1986 based upon a citizen conplaint and
that, prior to that incident, she had received severa
pronotions. Rodriguez was denied a position as a Personnel
Specialist Il in part because she | acked the degree requirenent,
and she failed to show that the decision was based upon any ot her
reason. Further, her clains of "constructive term nation" were
found by the magi strate to have been contradi cted by her own
testinony that she subsequently sought to be reinstated by the
City. Reyes unsuccessfully applied for the position of Personnel
Specialist Il on three occasions; however, the record shows that
the position was filled with a H spanic femal e on one occasion,
that she did not have the requisite experience for the job on the
second try, and that the position was not filled on the third.
In fact, in response to an interrogatory asking "what higher
| evel positions [she] was denied on the basis of [her] sex and

national origin," she answered "Not applicable." Gonez did not
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apply for any pronotions during the period at issue. Finally,
Sanchez testified that her clains were actually based upon age,
rather than sex or national origin.* There being evidence in the
record to support these conclusions, we will not reverse the
magi strate's findings as clearly erroneous.
C. concl usi on

Upon review of the record as a whole, we do not find clear
error in the magistrate's construction of the evidence or his
ultimate conclusion that the evidence failed to show that the
faults of the City's classification and pay system had a
di sparate inpact upon Hi spanic fermal es. Rather than disregarding
Dr. Rueckert's study, the district court carefully evaluated it
and gave cogent reasons for finding it to be unpersuasive. The
plaintiffs' argunents on appeal are essentially a disagreenent
wth the trial court as to its reading of the evidence presented,
but, as discussed above, we are not free to disregard the factual
findings of the court bel ow absent clear error. The nagistrate
applied the correct legal principles, and, as we are not |eft
with the "definite and firmconviction that a m stake has been
commtted,” we will not disturb his findings of fact. Anderson,
470 U. S. at 573.

2. Educati onal requirenents
The plaintiffs use the sane statistical analysis addressed

above to support their additional theory that unnecessary

“ Grza's clains will be discussed in greater detail infra
at section II.C
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educati on and degree specifications served to prevent Hi spanic
wonen from obtaining pronotions. However, as discussed above,
the magi strate's finding that Dr. Rueckert's disparate inpact
study was severely flawed al so casts doubt on this theory.
Moreover, Dr. Rueckert testified that there was no significant
difference in the educational |evels of female H spanics and the
other City enpl oyees®;, instead, the plaintiffs introduced
evi dence as to the educational background of Hi spanics and
Hi spani ¢ wonen generally. In the face of these circunstances, it
woul d be difficult to conclude that any educational requirenents
adversely inpacted Hi spanic fenmales nore than other enpl oyees.®
C. Di sparate Treat nent
For sone unexpl ained reason, the plaintiffs only assert
clear error with respect to the magistrate judge's findings as to
intentional discrimnation against plaintiff Garza. As noted
above, Garza applied for a position as R ght of Way Agent Il in
June of 1987 and was interviewed by a panel of three persons,

i ncluding Gscar Serrano ("Serrano"), who adm ni stered an oral

> Indeed, the plaintiffs argue in their brief to this court
that their expert "specifically ruled out education as a variable
explaining the | ower Hi spanic female salaries.™

6 The plaintiffs offer the testinmony of Dr. Rueckert to show
that education had a direct and positive correlation to higher
pay for others, but no such inpact upon Hi spanic females. In
ot her words, education resulted in a higher salary for others,
but not for the protected group. The magi strate concl uded that
the I ower salaries for Hi spanic wonen coul d be expl ai ned by the
fact that many had only recently entered the higher-salaried
positions at issue and would presunably be paid | ess than nore
tenured enpl oyees. As noted above, there is sone evidence in the
record, including the adm ssion of Dr. Rueckert, to support this
construction of the facts.
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exam nati on

sel ected for the job.

Ri chard Nel son (" Nel son"),

a white mal e, was

Serrano testified that he believed Nel son

was better qualified for the position because he had nore

experience in negotiations and nore technical
Garza subsequently reapplied for a Right of Way 1|1
in March of 1988 and received the job, but did not

i ncr ease.

Garza is not currently allocated

not been reclassified. The Cty
found, that "[t]he situation has
the cost invol ved."

The plaintiffs contend that
case of pronotion discrimnation

show ng that she applied and was

that the post was given to a white nal e.

to the Gty to provide a legitinmate,

for selecting the white nale.

St.

know edge.
position

recei ve a pay

Al t hough an outside consultant has concl uded t hat

to the proper job class, she has

clains, and the nmagistrate

not been corrected because of

Garza established a prima facie

based upon her sex and race in
qualified for a position and

The burden then shifted
non-di scrimnatory reason
ar. v.

Mary's Honor Hi cks,

113 S. C. 2742, 2747 (1993).

reason given )) that Nelson was nore qualified due to his oi
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evi dence that one of the selecting officials for the first Right
of Way Il position sought by Garza, WIIiam Toudouze

(" Toudouze"), held a bias agai nst wonen serving as R ght of Wy
agents, believing that wonen generally did not have the right
tenperanent for the job. The plaintiffs' alleged evidence of
bias was a statenent by Serrano that "[i]f [Toudouze] did [ make
any comments about wonen], at least, they were only veiled in
that, at one point, he told ne that he didn't feel that they had
the right tenperanent.” Contrary to the plaintiffs' view, this
statenent does not conclusively show that Garza was deni ed the
pronoti on opportunity on the basis of her sex. Rather, there was
testinony that Garza was not considered to be qualified for the
position at the tinme of her first attenpt to obtain it.

Mor eover, Toudouze hinself hired Garza for the R ght of Way I
position only a few nonths later in March of 1988.

After considering all of the evidence, the magi strate was
not persuaded that the decision not to pronote Garza in June of
1987 was based upon illegitimte factors, and accordingly, found
that Garza failed to carry her ultimte burden of proving

di scri m nati on. St. Mary's 113 S. Ct. at 2747-49. As noted

above, we defer to this finding of fact unless clearly erroneous.
We observe, as did the magistrate, that Garza was eventual |y
hired for the sane position within a few nonths and that she
woul d not have received a pay increase even if she had received
the position on the first try. Moreover, as noted above, Serrano

testified that Nelson, the white nal e sel ected, was better
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qualified for the position due to skills and technical know edge
he acquired while working in the oil and gas industry. Serrano's
bias in favor of that experience is not surprising, as he hinself
had fifteen years in that industry and stated that his rapid
advancenent in the Cty's ranks was due to his background. W
also note that the City's alleged failure to followits own
hiring policy )) i.e., of considering only requirenents and job

preferences contained in the job announcenent )) is not

di spositive of the issue. See Risher v. Aldridge, 889 F.2d 592,
597 (5th Gr. 1989) ("[Aln agency's disregard of its own hiring
system does not of itself conclusively establish that inproper

di scrimnation occurred or that a nondi scrimnatory explanation
for an action is pretextual."). In sum the magistrate
apparently believed the Gty's explanation and found that the
plaintiffs failed to carry their ultinmte burden of proof. There
is at | east sone evidence of record to support his finding, and,
therefore, we are not free to displace it.

Wth respect to the oral "exam nation," Serrano testified
that it was "nothing nore than a list of questions that we had
prepared . . . so that we would be totally fair with everybody,
so that we woul dn't ask one question to one person and then
forget and not ask it to another." He stated that all of the
questions were directly related to the position of R ght of Way
Agent Il. 1In fact, Garza herself testified that the questions

related to real estate issues and that she subsequently | earned

that she had "done the best on the test." Under the
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ci rcunst ances, we cannot find that the magistrate clearly erred
in determning that "there is no evidence the oral exam of which
Ms. Garza conplains was discrimnatory."”

Finally, with respect to the reclassification claim the
magi strate found that "[e]ven if Ms. Garza is perform ng duties
beyond that of a Right of Way Agent Il as she contends, there is
no evidence that the City's failure to reclassify her is based on
anyt hing other than economcs.” Once again, we are m ndful of
the magi strate's determnation that the plaintiffs failed to show
that the failings of the reclassification system adversely
af fected Hi spanic females to a greater degree than others. As
there is evidence to support the econom cs defense, the
magi strate's finding is not clearly in error. Consequently,

Garza's individual claimalso fails.”’

" The plaintiffs obliquely reference |International Union,
United Auto., Aerospace and Agric. |Inplenment Wirkers of Anerica,
UAWvV. Johnson Controls, Inc., 499 U S. 187, 210 (1991), for the
proposition that "[t]he extra cost of enploying nenbers of one
sex, however, does not provide an affirmative Title VII defense
for a discrimnatory refusal to hire nenbers of that gender."”
They reason that this statenent renders inpermssible and
unlawful the City's defense that econom cs precluded
reclassification of Garza's position. W disagree. Johnson
Controls involved a policy against enploying fertile wonen for

certain jobs which mght result in exposure to lead. 1d. at 192.
The policy at issue was gender-based on its face, and the Court
concluded that it could not stand. 1d. at 211. The above-quoted

statenent was nmade in response to Johnson Controls' argunent
that, absent such a policy, it could be subjected to nunerous,
costly tort clains fromnothers bearing | ead-poi soned chil dren.
Id. at 209-11. By contrast, in the instant case, the Cty
proffered a defense that it could not reclassify positions
generally. The Cty did not claim and the plaintiffs failed to
show, that these econom cs had bearing upon the positions of

Hi spani ¢ wonen al one.
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D. Refusal To Certify O ass

The plaintiffs next conplain of the district court's refusal
to certify themas a class under Federal Rule of Cvil Procedure
23. W reviewits decision for an abuse of discretion. Forbush

v. J.C Penney Co., Inc., 994 F.2d 1101, 1104 (5th Gr. 1993).

As we have affirmed the |lower court's denial of relief on the
i ndi vidual clainms, we nust also affirmthe denial of class

certification. See Trevino, 811 F.2d at 906 (observing that

"[w hen an enpl oyee's individual claimof enploynent
discrimnation is properly dism ssed, the enpl oyee no | onger has
a nexus with the nenbership of the purported class" and hol di ng
t hat the unsuccessful enployee was not a proper representative

for the putative class); accord Burke v. United States, 480 F.2d

279, 281 (9th Gir.), cert. denied, 414 U.S. 913 (1973).

E. Retroactivity of the 1991 Act
The plaintiffs argue that the magi strate erroneously granted
partial summary judgnent agai nst themon their section 1981

cl ai ns based upon the Suprene Court's holding in Patterson v.

MlLean Credit Union, 491 U S. 164 (1989). According to the

plaintiffs, this decision was | egislatively overruled by section
101 of the 1991 Act, which took effect before the nmagistrate
judge entered the summary judgnent order. The plaintiffs

acknow edge, however, that their argunent in this regard depends
upon the 1991 Act being given retroactive effect. Since the tine
they filed their brief, the Suprenme Court has definitively

refused to apply section 101 of the 1991 Act retroactively. See

24



Rivers v. Roadway Express, Inc., 114 S. C. 1510, 1519-20 (1994).

As the plaintiffs' action was filed in August of 1989, prior to
t he passage of the Act, their invocation of section 101 is in
vai n.

The plaintiffs also contend that they were entitled to a
jury trial on their Title VII clains via retroactive application
of the 1991 Act. However, the Suprene Court's conpani on deci sion

in Landgraf v. USI Film Products makes it clear that section 102

of the Act, which authorizes a jury trial, is simlarly not to be
applied retroactively. 114 S. C. 1483, 1505-06 (1994). |Its
decision is dispositive of the plaintiffs' argunent in this
regard.

F. Deni al of Reopening of D scovery

The plaintiffs also contend that the trial court abused its
discretion in denying their notion to reopen discovery in |ight
of the 1991 Act. Specifically, they contend that section 105(a)
of the Act,® which reduces the burden of proof in a disparate

i npact case, should have been applied retroactively to their

8 That section provides as foll ows:

Wth respect to denonstrating that a particul ar

enpl oynent practice causes a disparate inpact . . . the
conpl aining party shall denonstrate that each
particul ar chall enged enpl oynent practice causes a

di sparate inpact, except that if the conplaining party
can denonstrate to the court that the elenents of a
respondent' s deci si onnmaki ng process are not capabl e of
separation for analysis, the decisionnmaking process nay
be anal yzed as one enpl oynent practice.

Pub. L. 102-166, 8§ 105(a), 105 Stat. 1071 (1991) (codified at 42
US C 8§ 2000(e)-2(k)(1)(B)(i)) (enphasis added).
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case. According to the plaintiffs, "[t]he refusal to reopen

di scovery precluded [them from obtaining the discovery necessary
to establish that the pronotion deci sion-naking process was not
capabl e of separation for analysis, therefore the refusal to
reopen discovery was in error."” Wile neither Landgraf nor
Rivers definitively disposes of the retroactive effect of section
105, we seriously doubt that section 105 would be any nore
retroactive than sections 101 and 102. However, even if we
assune arguendo that section 105 were to be applied
retroactively, we cannot conclude that the district court abused
its discretion in denying the plaintiffs' notion to reopen.

First, discovery had been cl osed for al nost nine nonths at the
time the plaintiffs requested reopening, and, prior to its close,
the parties had had one and one-half years of unlimted

di scovery. Further, except for a general description of the 1991
Act's change in burden of proof, the plaintiffs did not indicate
to the trial court how the 1991 Act would render the prior

di scovery i nadequate or what additional information they sought
to obtain through reopened di scovery. Under these circunstances,
we cannot find that the district court abused its discretion in
refusing to give the plaintiffs additional tinme for discovery.

See Wllianson v. United States Dep't of Agric., 815 F.2d 368,

373 (5th Gr. 1987) (holding that control of discovery is
commtted to the sound discretion of the district court and that
we Will reverse its discovery rulings only if they are arbitrary

or clearly unreasonable).
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I11. Concl usion
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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