IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8882
Summary Cal endar

FRED MCKETHAN,
Pl ai ntiff-Appellant,

HAL K. QG LLESPI E,
Appel | ant,

VERSUS
TEXAS FARM BUREAU, et al.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(A-91- CV- 345)

(August 23, 1994)
Before SMTH, W ENER, and PARKER, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:’

Fred McKet han and Hal G |l espie, his trial counsel, appeal the

i nposi tion of sanctions agai nst McKet han for attorneys' fees and of

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



FED. R CQv. P. 11 sanctions against G llespie. Concluding that the
district court correctly awarded the sanctions, we affirmin part

and remand in part.

l.
As the conplete facts of this case are reported el sewhere, see

McKet han v. Texas Farm Bureau, 996 F.2d 734 (5th Cr. 1993), cert.

denied, 114 S. C. 694 (1994), we briefly sumarize the salient
i ssues only. MKethan sued his fornmer enpl oyer, Texas Farm Bureau
("TFB"), alleging age discrimnation, slander, and i ntentional and
negligent infliction of enotional distress. The cl ains stenmmed
fromevents surroundi ng an awards cerenony at TFB' s annual neeting
at which, MKethan alleged, a TFB enpl oyee directed enbarrassing
and inflanmatory remarks at him Contending that the awards
incident had made his work environnment intolerable and thus
constituted constructive discharge, MKethan filed, nine nonths
|ater, age discrimnation clains with the Equal Enploynent
Qpportunity Conm ssion ("EEOC') and the district court. Supplenen-
tal clains for slander and intentional and negligent infliction of
enotional distress were added | ater.

After McKet han had presented his case, the court granted TFB' s
request for judgnent as a matter of |aw on the age discrimnation

and enotional distress clains. In addition, the court sua sponte

reconsi dered and granted TFB's prior notion for sunmary judgnent on
the slander claim W affirned. See id. at 744.

Subsequent to the appeal, the district court responded to



TFB' s notion to recover attorneys' fees by determ ning that TFB was
entitled to $32,000 in fees under the bad faith exception to the
so-called Anerican Rule. After a show cause hearing on the issue
of Gllespie'sliability under rule 11, the court found that he had
violated the rule and ordered that he wite a letter of apology to
the State Bar of Texas and to the judges in the Northern District

of Texas. This appeal follows.

.

McKet han first challenges the award of TFB' s attorneys' fees
as a violation of the court's inherent powers to sanction.! He
all eges that the district court concluded inproperly that the suit
was brought for retaliatory purposes and that the clains were
brought in bad faith and wi thout sufficient factual or legal nerit.
Even assumng the validity of assessing attorneys' fees, MKethan

also argues that the court erred in failing to examne the

! The district court awarded fees and sanctions on the fol |l owi ng grounds:

[T]he court is persuaded that the bad faith rule is applicable and
that Plaintiff Fred McKethan should be responsible for Defendants

attorneys' fees in the anount of $32,000.00. Additionally, the
facts are such that the Court is persuaded that Hal Gllespie filed
this suit wi thout making a reasonable inquiry into whether it was
grounded in fact, and that he participated in filing a suit which
was brought for the sol e purpose of harassing the Texas Far mBureau

This i s based upon the Court's determination that no rati onal person
coul d have construed the remarks nmade at the award's banquet by Don
Grant ham as sl anderous and that there as absolutely no evidence of
any age discrimnation or intentional infliction of enotiona

distress. Further, the timng of Plaintiffs' suit persuades the
Court that it was initiated in retaliation because Plaintiff becane
angered at the cross-exam nati on conducted by Defendant's counsel
during the deposition taken of Plaintiff in a civil case filed by a
friend of his against Defendants. Plaintiff filed his EEE OC
charge agai nst Defendants the day after the deposition, although the
acts which forned the basis of the suit occurred approxi mately nine
nont hs bef ore.
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reasonabl eness of the fees submtted by TFB.

Gllespie asks this court to reverse the district court's
i nposition of rule 11 sanctions. Accordingto Gllespie, the court
vi ol ated the "snapshot rule" by engaging in an ex post exam nation
of the reasonabl eness of Gllespie's inquiries as to the validity
of the suit and the notivation for filing it. G /llespie further
argues that the court inposed an unduly harsh punishnent by

requiring a letter of apol ogy.

A
We review for abuse of discretion the inposition of attorneys'

fees under the bad faith exception to the American Rule. Chanbers

V. NASCO, Inc., 501 U S 32, 55 (1991). "If possible and within
reason, we wll <construe the district court's actions in a
favorable (that is to say permssible) Ilight." Natural Gas

Pipeline Co. v. Enerqgy Gathering, Inc., 2 F.3d 1397, 1410 (5th Gr

1993), cert. denied, 114 S. Ct. 882 (1994).

Al t hough the Anerican Rule typically requires that the parties
to a lawsuit shoulder the burden of their own attorneys' fees,
federal courts have i nherent power to assess attorneys' fees where
the |l osing party has "acted in bad faith, vexatiously, wantonly, or

for oppressive reasons."” Batson v. Neal Spelce Assocs., Inc.

805 F. 2d 546, 550 (5th Gr. 1986) (quoting F.D. Rich Co. v. United

States, 417 U. S. 116, 129 (1974)). "In this class of cases, the
underlying rationale of 'fee shifting' is punitive. The essenti al

elenment in triggering the award of fees is therefore the existence



of 'bad faith' on the part of the unsuccessful litigant." Batson,

805 F.2d at 550 (citing Hall v. Cole, 412 U.S. 1, 6 (1973)).

McKethan first contends that the district court erred in
assigning to hima bad faith notivation for the conmencenent of the
suit))that he was angered at TFB after havi ng been deposed by TFB
attorneys in an unrelated civil suit brought agai nst TFB by Gordon
Beall, a close friend of McKethan's. |In support of its assertion,
the court noted that MKethan discussed his clainms with Gl espie
(who was, incidentally, representing Beall in this other suit)
i medi ately follow ng his deposition and then filed his EEOC cl aim
the day after the deposition. The juxtaposition of these events
was further highlighted by the fact that the events of the awards
banquet had occurred nine nonths prior. Furt hernore, MKethan
indicated to one of the regional sales managers, two weeks after
t he banquet, that he intended to retire thirteen nonths hence for
tax reasons; approximately one nonth |ater, MKethan played golf
W th a state sal es manager to whom he expressed no bitterness about
t he banquet incident.

McKet han responds, however, that he disavowed any bad faith
filing in his direct testinony at trial. Al t hough MKet han
admtted that he had been upset after being deposed, he testified
that his intention in filing the age discrimnation claimwas to
remedy what he perceived to be a recurring problem at TFB.
McKet han also testified that he conmunicated to a regional sales
manager that his resignation was in fact linked to the banquet's

events. As evidence of his good faith filing, MKethan al so points



to the fact that he did not retire imediately after Beall's
termnation and that he knew nothing of the 300-day statute of
limtations on the age discrimnation claimprior to his discus-
sions with Gllespie at Beall's deposition.

We ar e unpersuaded that the district court erred in concl udi ng
that the claimwas filed in bad faith. Although MKethan's direct
testinony at trial may have discredited any such bad faith, the
court did not abuse its discretion by | ooking to other circunstan-
tial evidence introduced by TFB in support of its bad faith
determ nation

McKet han's other argunents to the contrary))that he did not
resign imedi ately followng Beall's term nation and that he was
unaware that the statute was about to run on his age di scrimnation
cl ai m)are unconvi nci ng. McKet han's decision to postpone his
retirement for thirteen nonths was notivated by tax reasons; any
correlation between this delay and Beall's termnation is nerely
spurious. Simlarly, MKethan's |ack of know edge regarding the
statute of limtations may be interpreted to support, rather than
defeat, the bad faith claim |[|f MKethan was so convi nced of the
age discrimnatory practices of TFB, in particular as they rel ated
to his situation, he would have been nore likely to have sought
| egal representation in the nine nonths foll ow ng the banquet and
precedi ng his deposition in the Beall case.

McKethan's citation to @Quidry v. Int'l Union of Operating

Eng'r, Local 496, 882 F.2d 929 (5th Cr. 1989), vacated on other

grounds, 494 U. S. 1022 (1990), does not conpel reversal of the



district court's inposition of attorneys' fees. Quidry does not
restrict the inquiry to the bad faith manner in which the litiga-
tion itself is conducted. "That is, the rule is intended to
penalize a litigant who brings to court a frivolous suit or
def ense, or abuses the process so as to create an inquiry separate
fromthe underlying claim" |1d. at 944 (enphasis added). Batson,
805 F.2d 546, which the Quidry court cites for this court's
reasoning as to the applicability of the bad faith exception,
confirms this interpretation of Guidry: "Wen the request for fees
is made by a successful defendant, the bad faith, vexation,

want onness, or oppression often relates tothe filing and naintain-

ing the action . . . . Courts may also award fees, however, as a

sanction for bad faith in the conduct of the litigation resulting

in an abuse of judicial process.” Bat son, 805 F.2d at 550
(citations omtted) (enphasis added).?

We agree with McKet han that the nere filing of an unsuccessf ul
claimis not frivolous as a matter of |law and thus is not, absent
other factors, sufficient to sustain a bad faith finding. "[ Al
district court [should] resist the understandable tenptation to
engage in post hoc reasoning by concluding that, because a
plaintiff did not ultimately prevail, his action nmust have been

unr easonabl e or wi thout foundation.” Christiansburg, 434 U S. at

2 Although Christiansburg Garment Co. v. EECC, 434 U.S. 412 (1978),
involved a title VIl claimand is thus not binding on this action, we note that
even under the nore rigorous standards for recovering attorneys' feesinatitle
VIl claim "if aplaintiff is found to have brought or continued such a claimin
bad faith, there will be an even stronger basis for charging him with the
attorney's fees incurred by the defense." 1d. at 422.
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421-22 (enphasis in original). The district court in this case,
however, did not rest its bad faith filing determ nation solely on
the |l ack of success of the | egal clains; the court was noved by the
bad faith filing coupled with the weakness of the clains as
al | eged.

Wth respect to the age discrimnation claim both parties
agree that the determnative factor in the success or failure of
the action was McKethan's ability to prove constructive di scharge.
The test is whether the trier of fact is satisfied "that the
wor ki ng conditions were so difficult or unpleasant that a reason-
abl e person in the enployee's shoes would have felt conpelled to

resign." Bourque v. Powell Elec. Mg. Co., 617 F.2d 61, 65 (5th

Cir. 1980). Deposition testinony confirnmed at trial reflected that
McKet han was never denoted or asked to performduties inconsistent
wth his sales position, nor did TFB reduce his conpensation.
Furt hernore, MKethan could not cite a single person whose opi nion
of him had changed followi ng the incident, nor could he point to
any evidence of a general dimnution in his reputation. Rather,
McKet han confirmed his intention to retire thirteen nonths after
the incident in order to accrue certain tax advantages, and,
i ndeed, he retired at precisely that tine. H's decision to seek
reinstatenent after his retirenment further evinces his failure to
all ege sufficient facts to prove constructive di scharge.

Bennett v. Corroon & Black Corp., 845 F.2d 104 (5th Gr.

1988), cert. denied, 489 U S 1020 (1989), on which MKethan

relies, is inapposite. First, the plaintiff in Bennett presented



avalidtitle VII| case, failing only because equitable relief (the
only relief available under title VII) was i nappropri ate based upon
the facts. 1d. at 106. 1In all other respects, the plaintiff had
all eged sufficient facts to support her title VII claim This was
not so in the case at bar.

Second, Bennett is distinguishable on procedural grounds))the
Bennett defendants asked this court to award them attorneys' fees.
We were not review ng under the abuse of discretion standard, as we
are in this case, the district court's inposition of costs agai nst
the plaintiff. Hence, although our decision not to assess costs
agai nst the Bennett plaintiff was predicated on our failure to find
the conplaint "frivolous, unreasonable, wthout foundation, or
filed in bad faith," id. at 107, we were view ng de novo defen-
dant's request on the cross-appeal.

In contrast, our review of the district court's decision is
subj ect to abuse of discretion, a standard that requires greater
deference to the district court's findings.® Under this standard,
we refuse to reverse the district court's finding as to the non-
meritorious nature of the age discrimnation claim

The slander and enotional distress clains are simlarly
infirm "The allegedly slanderous statenents nust be construed as

a whole, in light of the surrounding circunstances or context in

3 McKethan also cites Johnson v. Artim Transp. Sys., lnc., 826 F.2d 538
(7th Gr. 1987), cert. denied, 486 U S. 1023 (1988). Although we are not bound
by this decision, we also note that it is distinguishable on simlar grounds as
was the Bennett case. The Johnson defendants raised the i ssue of attorneys' fees
for the first tine on appeal, and, as such, the court viewed the notion de novo.
The district court in Johnson, unlike the court here, had nade no finding as to
t he groundl ess nature of the plaintiff's clains.
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which a person of ordinary intelligence would understand the

statenents." Shearson Lehman Hutton, Inc. v. Tucker, 806 S. W 2d

914, 920-21 (Tex. App.))Corpus Christi 1991, wit dismd). Under
t he abuse of discretion standard of review, we find the district

court's conclusion that "those statements, taken in the undi sputed

context of their making are not sl anderous, and no reasonabl e juror

could so find (enphasis in original)," to be dispositive.

Wt hout addressing the non-outrageous nature of the comments
made to MKethan, we dismss the intentional infliction claimon
the severity-of-enotional -di stress prong. MKet han had t he burden
to prove that his distress was so severe that "no reasonable man

coul d be expected to endure it." K. B. v. N.B., 811 S.W2d 634, 640

(Tex. App.))San Antonio 1991, wit denied), cert. denied,

112 S. C. 1963 (1992).

Wth the exception of stomach problens on the evening of and
the day after the banquet and his own testinony about "severe
depression,” MKethan failed to allege significant enotional
injuries. MKethan also admtted during his deposition that since
his retirenment he had been engaged in the investigation of various
ot her busi ness ventures, activities that would have been difficult
to continue if he were suffering fromserious enotional injuries.
McKethan's decision to retire thirteen nonths following the
incident, and his post-retirenent attenpt at reinstatenent, also
attest to the lack of severity of his injuries. W therefore find
no abuse of discretion in the district court's judging this claim

to be neritless.
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McKet han next asserts that the district court's decision to
deny TFB's notions for summary judgnent on each of the clains
proves the neritorious nature of the clains. W disagree. First,
the standard for summary judgnent is whether there exists a
"genuine issue as to any material fact." Feb. R Qv. P. 56(c).
The district court was required to deny TFB's noti ons where it had
determ ned that a genuine factual issue remained; the legal nerit
of the claimis not at issue in the sumary judgnent notion.*

Second, because the decision to award attorneys' fees is
within the discretion and i nherent powers of the district court, we
do not find it inconceivable that a district court, which was
wavering as to the legal sufficiency of a claim could allow the
plaintiff to present its case before finding the claimneritless.
I ndeed, the interests of judicial econony and fairness to the
plaintiff support the court's decision to allow a plaintiff who
appears initially to have an unfounded case the opportunity to
present his case.

The district court's denial of TFB's summary judgnent notions
should not be construed as a stanp of approval as to the |egal
sufficiency of MKethan's clains. | ndeed, we have previously
recogni zed that "a determ nation of whether or not a pleading is
well grounded in law and fact may not be feasible until after an
evidentiary hearing on a notion for sunmary judgnent or even after

the parties have presented their cases at trial." Thomas v.

41t is not for this court to ask why TFB did not file a Feo R G
P. 12(b)(6) notion challenging the | egal sufficiency of McKethan's claim
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Capital Sec. Serv., Inc., 836 F.2d 866, 881 (5th Cr. 1988) (en

banc) . >

B.
McKet han next chall enges the court's inposition of $32,000 in
| egal fees as invalid given the court's failure to attend to the

twelve factors articulated in Johnson v. Georgia H ghway Express,

Inc., 488 F.2d 714, 717-19 (5th Gr. 1974). W agree wi th MKet han
and remand to the district court for nore careful consideration of
t he Johnson factors. W note, however, that our decision to remand
shoul d not be construed to suggest that the failure to i ncorporate
the Johnson factors is a per se abuse of discretion. Rather, we
restrict our holding to the facts of this case))where MKethan
chal l enged at the district court |evel the reasonabl eness of the
cal culation of certain fees and where the district court's order
assessing fees nmade absolutely no nention of the Johnson factors.
Under such circunstances, we cannot accept TFB' s assertion that its
di scussion of the Johnson factors in its briefing to the district
court is sufficient.

We disagree with TFB that our previous hol dings conpel a
different result. Hornbuckle v. ARCOQOI| & Gas Co., 732 F.2d 1233

(5th Cr. 1984), cert. denied, 475 U S. 1016 (1986), is distin-

gui shabl e on the facts. The Hornbuckle plaintiff did not challenge

> Because the district court's decision does not reference its warning to
McKet han regardi ng the possibility of sanctions, we need not address MKet han's
argument that the court did not provide himw th adequate warning until the trial
had begun. It is not the duty of the district court to warn counsel of the
possi bility of sanctions.

12



the reasonable hourly rate proffered by the defendant, and the
court was not asked to determ ne the amobunt of already incurred
fees. 1d. at 1238. Rat her, the court was asked to conpute how
much time woul d be spent in the future to prepare for aretrial, a
decision that this court found would not have been aided by a
cl oser exam nation of defense counsel's files.

Bogney v. Jones, 904 F.2d 272 (5th Gr. 1990), is also

i napposite. The decision not to remand the sanctions award in
Bogney was notivated in part by our determnation that the
materials supporting the charges were reasonably specific and that
there were no allegations of inflating charges. |In addition, the
Bogney plaintiff failed to respond to the court's notion for
sanctions. None of these facts is present in this case.

In deciding to remand for a re-exam nation of the attorneys'
fees, we do not suggest that the $32,000 figure is wong and thus
requires nodification. Gven the current state of the record, we
are unable to make such a determ nation. W remand, however, so
that the district court may consi der McKet han's concerns about the
reasonabl eness, his allegations of potentially inflated charges,
and the twel ve factors delineated i n Johnson. Because the deci sion
to award fees is at the discretion of the district court, we do not
address at this tinme MKethan's specific allegations regarding the

conput ation of fees.

We review for abuse of discretion the inposition of rule 11
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sanctions. "A district court necessarily would abuse its discre-
tion if it inposed sanctions based upon an erroneous view of the
law or a clearly erroneous assessnent of the evidence. Smth v.

Qur Lady of the Lake Hosp., 960 F.2d 439, 444 (5th Gr. 1992).

A
To conply with the requirenents of rule 11, an attorney need
not guarantee the correctness of his | egal theory; rather, he nust
engage in a reasonable inquiry into the facts and the |aw under
which the claimis supported. Thonas, 836 F.2d at 875. Sanctions
may not be | evi ed where a reasonabl e i nquiry has been conduct ed and

where the legal argunment is based upon "a good faith argunent for

the extension, nodification, or reversal of existing law." Smth
Int'l, Inc. v. Tex. Commerce Bank, 844 F.2d 1193, 1194 (5th Gr.
1988). "Like a snapshot, Rule 11 review focuses upon the instant

when the picture is taken))when the signature is placed on the
docunent." Thomas, 836 F.2d at 874.

Gllespie first contends that the district court erred in
sanctioning him under rule 11 by failing to apply the snapshot
rule. In support of this contention, Gllespie alleges that the
court's decision was predicated on an ex post determ nation of the
merit of the clains. W need not repeat our previous discussion
regarding the legal and factual nerits of Gllespie's clains, but
state only that we find no abuse of discretion in the decision to
sanction G |1 espie.

Furthernore, the court's decision to deny TFB' s notions for
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summary judgnent is not dispositive as to the reasonabl eness of
Gllespie's inquiry at the tinme of signing the various | egal
menor anda submtted to the court. Under Thomas, sonetines the
determ nation of whether a pleading is sufficiently grounded in
fact may not be feasible until after the parties have presented
their cases. |1d. at 881. Hence, we are hesitant to infer any ex
post reasoning on the basis of the court's procedural disposition
of this case.

We al so are hesitant to reverse the district court's rule 11
sanctions where it held a proper show cause hearing before
asserting sanctions. Gl lespie has not asserted any due process
argunents in connection with this hearing, and our review of the
record suggests that the district court provided Gllespie a
significant opportunity to be heard. Although Gllespieis correct
in his assertion that the court did not delineate its application
of the various rule 11 factors we outlined previously in Thonmas, we
reiterate our previous statenents that the consideration of these
factors is not mnmandatory. See Smith, 960 F.2d at 444 ("In
determ ning whether an attorney had nade a reasonable factual
inquiry, a court may consider factors such as . . . .") (enphasis
added) .

We disagree with G|l espie that our holdings in National Ass'n

of Gov't Enployees v. National Fed' n of Fed. Enpl oyees, 844 F.2d

216 (5th Cir. 1988), and Smth conpel reversal of the rule 11

sanctions. Qur decision to reverse in National Ass'n was predi-

cated on the district court's failure to point to a docunent signed

15



in violation of the rule, its statenents as to the legal suffi-
ciency of certain clains, and its finding of plaintiff's counsel's
filing for the purposes of harassnent wthout a show ng of
frivolousness. 1d. at 222-23. None of these reversible errors is
present in this case.

Smthis also distinguishableinthat the plaintiff's attorney
rai sed good faith argunents based upon existing |aw The | ega
sufficiency of the claimwas supported by circuit precedent, and
the facts as alleged, if proven, would have constituted a cogniza-
ble claim Smth, 960 F.2d at 444-45. Furthernore, we found ot her
factors that weighed in favor of the reasonabl eness of counsel's
inquiry, including the fact that he relied reasonably upon the
i nvestigations of the prior attorney handling the case and that
much of the proof was in the hands of the alleged conspirators.
Id. at 446-47

In contrast, G llespie handled the case on his own fromthe
begi nning and coul d have obtained sufficient facts from MKet han
alone in order to nake a reasonable inquiry as to the legal and
factual basis of the claim Furthernore, Gllespie' s expertise in
| abor | aw cuts against his claimof having conducted a reasonabl e

i nqui ry under the Thonas factors.

B
Gllespie next asserts that the sanction is invalid under
rule 11 because the court failed to inpose the |east severe

sanction adequate to deter future m sbehavior. "[T]his court has
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previously held that the basic principle governing the choice of
sanctions is that the | east severe sanction adequate to serve the
pur pose should be inposed.” Thomas, 836 F.2d at 878 (citing
Boazman v. Economi cs Lab., 537 F.2d 210, 212-13 (5th Gr. 1976).

W do not depart from this statenent, but we note that the
determ nation of the appropriate sanction is better placed within
the sound discretion of the district court. "Wat is appropriate
may be a warm friendly discussion on the record, a hard-nosed
reprimand in open court, conpulsory I|egal education, nonetary
sanctions, or other neasures appropriate to the circunstances."
Id. Here, we find no abuse of discretion in the court's deci sion
to require Gllespie to wite a letter of apol ogy.

G |l espie, however, marshals, in support of his claimthat the
sanction is too harsh, our reference in Thomas to "an innovative
approach" taken by a California district court. Id. (citing

Huettig & Schromm | nc. V. Landscape Contractors Council,

582 F. Supp. 1519 (N.D. Cal. 1984), aff'd, 790 F.2d 1421 (9th Gir.

1986) . In Huettig & Schromm the district court required the

attorney to circulate throughout his law firmthe court's opinion
criticizing his conduct. Qur citation to this sanction does not,
as G|l espie suggests, conpel reversal in this case; the sanction
was noted nerely as "an innovative approach,” not as a benchmark
agai nst which all other sanctions should be neasured. The district

court in Huetigg & Schromm determ ned that an internal letter was

sufficient to neet the objectives of rule 11, while the district

court inthis case determ ned otherwi se. W are not convi nced t hat
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this anmbunts to an abuse of discretion; to the contrary, the
district court's approach is a valid exercise of discretion.
We also reject Gllespie' s assertion that the court's failure

to discuss the four factors outlined in Topalian v. Ehrman, 3 F. 3d

931 (5th Gr. 1993), is reversible error. The sanctions at issue
in Topalian totaled over $300,000 in attorneys' fees, an anount
that "clearly belongs near the upper end of the 'sliding scale'
descri bed in Thomas, and therefore our scrutiny of it requires very
specific factual bases from which we nmay conduct our duty of
‘rigorous' review " 1d. at 936. Wthout discounting the severity
of the sanctions inposed in this case, we do not believe that they
are substantial enough in anount, type, or effect to warrant the
rigorous scrutiny appliedin Topalian. Gl espie' s contention that
the sanctions are "akin to nmaking him wear a 'Scarlet S (Sanc-
tioned) and will snmear his reputation for years to cone" does not
convi nce us ot herw se.

Topalian is further distinguishable by its direct referenceto
nmonet ary sancti ons. The second and third factors))the expenses
caused by the violation and the reasonabl eness of the assessed
costs))are not inplicated where the sanctions are non-nonetary.
The first and fourth factors))what conduct is being punished and
whet her the sanction was the |east severe))are, however, both
rel evant and adequately dealt with by the district court. The
court's order describes the conduct for which G 1l espie was being
sanctioned and nentions that the sanctions are the |east severe

necessary to acconplish the goals of rule 11. Were the sanctions
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are non-nonetary and not of disproportionate severity to the
actions for which the attorney i s being puni shed, as we believe the

case to be here, we find no abuse of discretion.?®

L1,

For the foregoing reasons, we find no abuse of discretion in
the court's decision to sanction MKethan for attorneys' fees and
Gllespie for rule 11 violations and thus AFFIRM the decision of
the district court. We do, however, REMAND for nore careful
consi deration, consistent with our previous hol dings of the court's
sanction of $32,000 in attorneys' fees against MKethan. The
court's inposition of sanctions on Gllespie in the form of a
|l etter of apol ogy does not anpbunt to an abuse of discretion and is

t her ef or e AFFI RVED.

6 Because both parties have stipulated that in this case the only
applicable difference between the revised (Decenber 1, 1993) and the previous
rule 11 is the question of mandatory versus optional sanctions, we need not reach
the issue of which version controls. On the face of the district court's
opi nion, we find no evidence to suggest that the court felt constrained by the
old rule 11 to i npose mandat ory sanctions. Hence, we will not anticipate a | egal
guestion that appears not to be inplicated in this appeal.
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