UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-8869 & 93-8870
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

VERSUS

JESUS RAFAEL ARZATE,
Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Western District of Texas

(P-93-CR-77-2 & P-93-CR-089-2)
(January 23, 1995)
Before WSDOM JOLLY and JONES, G rcuit Judges.

PER CURI AM *

In this appeal, a crimnal defendant, Jesus Rafeal Arzate,
chal l enges the district court's consolidation of two indictnents
for trial and also the enhancenent of his sentence based on a
finding that he was an organi zer of the conspiracy at issue. Since
we find that both challenges are without nerit, we AFFI RM

l.

I n August 1993, Jesus Rafeal Arzate, the defendant/appellant,

Local Rule 47.5.1 provides:
"The publication of opinions that have no precedential value and
merely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



was charged in two grand jury indictnents®! with conspiracy to
inport marijuana, inportation of marijuana, conspiracy to possess
wth intent to distribute marijuana, and possession with intent to
distribute marijuana. Each indictnent centered around an inci dent
in which the police were able to connect the defendant wth
shi pnents of marijuana snuggled into Texas from Mexi co.

Over the objections of the defendant, the district court
ordered the two i ndictnents consolidated for trial. The jury found
the defendant guilty on all eight counts and he was sentenced to
168 nonths inprisonnent, five years of supervised release, and a
$200 speci al assessnent.
| ndi ct ment |2

The events which culmnated in the first indictnment began when
Roberto Wite, seeking help in smuggling marijuana into Odessa,
Texas, got in touch with a governnent informant. Wite was | ooking
for an ol der coupl e to pose as vacationers and drive a Recreational
Vehicle (RV) <containing the marijuana through the border
checkpoints. The informant, WI kerson, comuni cated with the Drug
Enf orcenent Agency (DEA) and arranged to acconpany an undercover
agent of the DEA to neet the conspirators and arrange for the

transportion of the drugs.?

. The defendant was charged along with Luis Antonio
Arzate and Manuel Arzate in the second indictnment and with only
Luis Antonio Arzate in the first indictnent.

2 Indictnent | refers throughout the opinion to Cause
Nunber P-93-CR-77.

3 The DEA had no available female agents so it was
arranged that WI kerson and a nmal e nenber of the Texas Depart nent
of Public Safety, Jim Geenle, would act as substitutes for the
ol der coupl e requested, neet wwth Wiite, and offer to drive the RV,



On May 31, 1992, after sone initial instructions from Wite,
W kerson and Greenle drove to the agreed upon | ocation and the RV
was | oaded with duffle bags filled with marijuana. The defendant,
Arzate, and his co-conspirators were present at the |oading site.
Greenle was given $300 for travelling expenses and according to
White, this noney cane fromthe defendant.

Greenle, WIkerson, and Wite all testified against the
defendant at trial. Both G eenle and W/l kerson identified the
def endant as one of the nmen who was present at the | oading site and
who assisted in placing the drugs in the RV. Wite testified to
the initial plans made with the defendant and his brother, Luis
Ant oni 0o Arzate, regardi ng the manner and ti nefranme of the snuggling
operation. According to Wite, it was the defendant's idea to use
an older couple in an RV to increase safety in transporting the
drugs. Wite also testified that "it was their deal," neaning the
marij uana belonged to the defendant and his brother. The pl an,
after crossing the border, was for Wiite and t he defendant to neet
the load first in Odessa, and then in Dallas, its ultimte
destination. Wite's testinony was supported by the testinony of
hi s assistant, Jacinto Hernandez.

Based on this testinony and t he al nost 100 pounds of marijuana
placed in the RV, the defendant and his co-conspirator, Luis
Antonio Arzate, were indicted for four counts of related drug

of f enses. Both were convicted on all four counts.

posi ng as father and son vacati oners.
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| ndi ctnent |14

The second indictnent centered around a second shipnent of
marij uana from Mexi co recovered by the United States Border Patrol
after they received a tip. The marijuana was found in a vehicle
st opped near Al pine, Texas carrying three individuals, including
El i zardo Benavi des-Corral es. Although the def endant was not in the
vehicle, it was easily traced back to Manual Arzate, his brother.
Benavi des testified that he nmet with both the defendant and his
brother and co-defendant, Luis Antonio Arzate, in Mexico.
According to Benavides, they net and made plans to have four
backpackers carry the drugs across the border. The plan was for
the defendant to supply the backpackers wth the drugs from his
brother's ranch and drop them off near the border. Benavides then
pi cked up the backpackers in a car provided by Manual Arzate and
was travel ling through Texas when the car was stopped by t he border
police. Benavides's testinobny was supported by the testinony of
Manuel Galindo-Garcia who contended that the defendant and Luis
Antoni o Arzate had recruited himand others to transport the drugs
across the border whil e posing as backpackers. Luis Antonio Arzate
and the defendant were convicted. The jury acquitted Manuel
Arzate.

Currently, the defendant alleges that tw errors were
commtted during the trial and sentencing process. First, the

defendant alleges that the two indictnents should not have been

4 Indictnent Il refers throughout the opinion to Cause
Nunber P-93-CR- 89.



consolidated for trial and that, as a result of consolidation with
the other defendants, his defense was prejudiced. Second, the
defendant argues that the trial court inproperly enhanced his

sent ence.

A Rul e 8(b) M sjoi nder
The defendant alleges the two indictnents were m sjoi ned by
the district court. Under Federal Rule of Crimnal Procedure 13,°
the district court is authorized to join two indictnents. Federal
Rule of Crimnal Procedure 8(b) also allows for the joinder of
defendants.® That rule provides in pertinent part:
Two or nore defendants nmay be charged in the
sane indictnent or information if they are
all eged to have participated in the sane act
or transaction or in the sane series of acts
or transactions constituting an offense or
of f enses.

The purpose of Rule 8(b) is to balance considerations of judicial

5 We do not analyze separately the propriety of
consolidating the indictnents for trial under Rule 13 "because
joint trial of separate indictnents under Rule 13 is proper when
joinder of counts in a single indictnment would have been proper
under Rule 8." U S. v. Mirris, 647 F.2d 568, 570 n.1 (5th Grr.
1981); see also, US. v. Bova, 493 F.2d 33, 35 (5th Cr. 1974).
Thus, the focus of our analysis is whether joinder was proper under
Rul e 8.

6 When joining nmultiple defendants rather than
mul ti pl e counts agai nst one defendant this Court has held that Rule
8(b) exclusively controls. United States v. Bova, 493 F.2d 33, 35
(5th Gr. 1974); United States v. Park, 531 F.2d 754 (5th Gr.
1976). Qddly, both the defendant and the United States focus the
argunents in their briefs on Rule 8(a) which is not applicable to
this case.



econony agai nst the possibility of prejudice.” Wth these factors
in mnd, we nmust determ ne whether all of the counts charged were
part of the sane series of acts or transactions. 1In cases where a
set of conspiracies is the focus of prosecution, the question is
whet her the conspiracies are "substantially interrelated by their
facts and participants"® and whether the conspiracies constitute
parts of "a single crimnal enterprise."®

In this case, there were two drug shipnments planned and
organi zed by the defendant and his two co-conspirators, the drugs
apparently cane fromthe sane source, a ranch in Mexico, and the
shi pnents were both noved from Mexico to Texas. The participants,
however, were not identical and the organizers of the enterprise
recruited different sets of individuals to i nport each shi pnent of
marijuana. Al so, each snmuggling operati on was conduct ed separately
at different tines and | ocations. Thus, it was not unreasonable to
argue that the two transactions at issue or not related enough to
be joi ned under Rule 8(b).

This Court, however, has held that "separate conspiraci es my

be joined if they are part of the sane series of acts or

! United States v. Maggitt, 784 F.2d 590, 595 (5th
Cir. 1986).
8 US. v. Toro, 840 F.2d 1221, 1238 (5th Cr. 1988)

(holding that <counts against five defendants regarding two
substantially related conspiracies could be joined under Rule

8(b)) .

o United States v. Merida, 765 F.2d 1205, 1219 (5th
Cr. 1985) (holding that a series of transactions by a group
associ ated for the purpose of producing "illicit profits fromthe
i nportation, manuf act ur e, and distribution of controll ed

subst ances" could be properly joined under Rule 8(b)).
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transactions. "1 Thus, when, as here, there is a cormbn nmanagenent
t eam seeki ng a conmon goal, each of the acts need not involve the
exact sane participants or be carried out in the exact sane nanner.
In U S. v. Toro, several counts against five defendants were joi ned
even though both a conspiracy to inport drugs and a conspiracy to
possess with intent to distribute were alleged.! Each conspiracy
had different partici pants but the organi zers of each were aware of
the acts intended by the nenbers of the other conspiracy.?!® This
Court held that all counts were properly joined since the
conspiracies were so closely rel ated.

Simlarly, in United States v. Merida, several counts against
six defendants were considered properly joined since "[a]ll the
diverse transactions were part of a single crimnal enterprise
designed to produce illicit profits from the inportation
manuf acture, and distribution of controlled substances."?!3

The conspiracies alleged here are anal ogous to the sets of
conspiracies alleged in both the Toro and Merida cases. Bot h
smuggling operations here were planned and financed by the
def endant and his co-conspirator, Luis Antoni o Arzate. Bot h were
i ntended to bring the defendants noney fromthe illegal inportation
and distribution of the drugs they were producing in Mexico.

Accordingly, they are two | egs of one body and are properly joined

10 Toro, 840 F.2d at 1238.

1 Id. at 1238-1239.

12 | d.

13 765 F.2d 1205, 1218-1219 (5th Cr. 1985).
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under Rule 8(b).

Even assumng that the co-defendants and counts were
inproperly joined under Rule 8, the defendant still bears the
burden of showing that the m sjoinder was not harmless error. In
US vVv. Lane, the U S Suprene Court decided that "we do not read
Rule 8 to nean that prejudice results whenever its requirenents
have not been satisfied."'* Rather, the Suprene Court has hel d t hat
reversal is only necessitated by a m sjoinder which "results in
actual prejudice because it had substantial and i njurious effect or
influence in determning the jury's verdict."'™ The Suprene Court
cat al oged the rel evant considerations in nmaking this determ nati on:
(1) overwhelm ng evidence of guilt; (2) jury instructions offered
by the trial court to advise the jury on the segregation of
evidence; and (3) the likelihood that the m sjoinder resulted in
the adm ssion of prejudicial evidence not otherw se adm ssible
agai nst a particul ar defendant.

In this case, all three factors counsel against reversal
First, several eyew tnesses testified against the defendant on al
ei ght counts. At |east one of these witnesses was an agent of the
DEA. The only defense evidence offered by the defendant was his
own denial of involvenent and allegations that sone of the
governnment w tnesses |acked credibility. The credibility of
W t nesses, including the defendant, is a question for the jury and

we cannot reject on credibility grounds evidence accepted by the

14 474 U.S. 438, 449 (1986) (enphasis in original).
15 |d. at 449.



jury at trial

Al so, the trial court adequately instructed the jury on howto
separate the evidence pertaining to each defendant and to each
count.'® Since Manuel Arzate was acquitted of the counts agai nst
himinindictnment I, the backpacki ng operation, we can assune t hat
the jury understood and applied those instructions.

Finally, the defendant has nmade no suggestion that any
evi dence presented at trial against his co-defendants is not also
adm ssi ble against him In fact, many of the wtnesses who
connected the defendant's co-defendants to the crines also |inked
t he defendant to the snuggling operations.

Thus, we concl ude that the defendant's claimof m sjoinder is
w thout nerit. Even assum ng, however, that the cases against the
three defendants were m sjoined, we can offer the defendant no
relief since, in this case, such m sjoinder was harnl ess error.

B. Sent ence Enhancenent

16 The trial court judge gave many standard

i nstructions about reasonabl e doubt and judging the credibility of
W tnesses. The judge also instructed the jury that:

A separate crinme is charged agai nst

one or nore of the defendants in

each count of the indictnent. Each

count, and the evidence pertaining

to it, shoul d be consi dered

separately. Al so, the case of each

def endant should be considered

separately and individually. The

fact that you may find one or nore

of the accused guilty or not guilty

of any of the crines charged should

not control your verdict as to any

other crinme or any other defendant.

You nmust gi ve separate consi deration

to the evidence.



The def endant argues that, although his acts "arguably qualify
himfor a three point enhancenent as a manager or supervi sor under
[ Sentencing CGuideline] 3Bl1.1(b)," the trial court erred when it
enhanced his sentence by four points. In fact, the defendant's
sentence was enhanced by only two points based on a finding in the
pre-sentencing report that the def endant was an organi zer or | eader
of crimnal activity.

Because of this error by the defendant, we cannot have an
under st andi ng of his objections to the sentencing.

L1,
W reject both of the defendant's allegations of error and

AFFI RM t he judgnent of the district court.
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