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(March 18, 1994)

Before DAVIS, JONES and DUHE, Circuit Judges.
PER CURI AM !

Roman Gonzal ez Lopez appeals the court's detention order
pending trial which is set for March 21, 1994. Lopez is charged
Wi th conspiracy to distribute heroin, distribution of heroin, noney
| aunderi ng and managi ng and controlling a building for the purpose
of unlawfully distributing a controlled substance. Follow ng at
| east two hearings before a magi strate judge, the magi strate judge

and then the district court denied Lopez' release on bail pending

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



trial. The final order of the district court was entered on
Novenber 19, 1993, and Lopez filed an untinely notice of appeal on
Decenber 6, 1993. Because Lopez had filed his notice of appea
within the additional thirty-day period in which to file a notice
of appeal provided by Fed. R of App. P. 4(b) we remanded the case
tothe district court to determ ne whet her the defendant's untinely
filing of the notice of appeal was due to excusabl e negl ect.

Lopez, in response to an order fromthe district court, argued
that his appeal was not tinely filed because counsel had
erroneously relied on Fed. R Cim P. 45 instead of Fed. R of
App. P. 4(b) in conputing the tinme for filing the notice of appeal.
The district court denied the notion finding that "the
m scal cul ation of tine alone does not permt the court to make a
finding of excusabl e neglect."”

The district court did not abuse its discretion in denying the
extension of time wthin which to appeal. In Alied Steel v. Cty
of Abilene, 909 F.2d 139 (5th Gr. 1990) we held that the district
court abused its discretion in finding excusable neglect and
di sm ssed the appeal in a civil case for failure to file a tinely
appeal under Rule 4(a), 909 F.2d at 143. W stated that "the fact
that a party represented by an attorney m sconstrues a rule does
not raise such party's error to the |evel of excusable neglect."”
The Seventh Circuit in United States v. Douglas held that "failure
to understand and conply with the rule governing appeals to this
court will virtually never qualify as excusabl e negl ect under Rule

4(b)." 874 F.2d at 1163, n.31.



Because the appeal from the district court's order is
untinely, the appeal nust be dism ssed.

APPEAL DI SM SSED.



