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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
ALTA LEE KEMPER,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(SA-93- CA- 730( SA-92-CR-13(1))

(Decenber 7, 1994)

Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM *

Appel lant Alta Lee Kenper is serving a |life sentence as
a career offender after being found guilty of possession wth
intent to distribute cocaine base. He filed two § 2255 petitions
in close succession during 1993, and they were handl ed nore or | ess
in tandem by the magistrate judge. Neverthel ess, we consider on

appeal only the second petition, arising from Case No.

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



SA-93-CA-0730 in the district court, because that is the only one
on which the district court has yet ruled. Finding no error, we
affirm

In the second § 2255 petition, Kenper conplained that he
was unlawfully held in state custody by a federal magistrate judge
fromJanuary 10 t hrough July 1, 1992 precedi ng his conviction. The
United States Judge recommended that this conplaint be summarily
di sm ssed because it stated neither an issue of constitutiona
di mensi on nor any issue that coul d not have been raised in Kenper's
direct appeal. The district court adopted the magistrate judge's
report and recommendation but did not conduct a de novo review,
because he believed that no objections to the magistrate judge's
report and recommendati on had been tinely filed. Nevertheless, the
district court found no clear error of fact or error of lawin the
magi strate judge's report.

Technically, the district court made a m stake by not
wai ting a few days | onger for Kenper's objections to the magi strate
judge's report. The ten-day period for filing objections was
extended by virtue of (1) a delay in serving Kenper with the
magi strate judge's report, (2) the three-day addition when service
is made by mail, and (3) the fact that internedi ate Saturdays and
Sundays are excluded fromthe cal cul ati on of ten days. Kenper did
infact file a response on Novenber 3, and that response was tinely
under the circunstances.

The district court's failure to consider Kenper's

objections is harm ess error, however, if Kenper raised no factual



objections to the report and recomrendati on and nerely reurged the

| egal argunents he raised in his petition. Smth v. Collins, 964

F.2d 483, 485 (5th Gr. 1992). Kenper's objections to the
magi strate judge's report are highly confusing. Both in those
objections and in his appellate brief, Kenper seens to be
suggesting that the federal agents had no bona fide reason to
investigate himand their search of his autonobile was inproper.
The latter contention was di sposed of on Kenper's direct appeal.
The former contention has nothing to dowth his pretrial detention
as such but only with the nerits of his conviction. Consequently,
these objections raised no doubt about the propriety of the
magi strate judge's recomendation. The magistrate judge properly
concluded, as the district court realized, that any defect in
Kenper's pretrial detention was rendered noot by his conviction on

July 1, 1992. See Fassler v. United States, 858 F.2d 1016, 1018

(5th Gir. 1988), cert. denied, 490 U S. 1099 (1989).

W do not rule on any contentions raised in Kenper's
appellate brief that have to do with his earlier-filed habeas
petition. For the foregoing reasons, the judgnent of the district

court on the second habeas petition is AFFI RVED



