IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8836
Conf er ence Cal endar

WLLIE CLARK, JR ,
Peti ti oner- Appel | ant,
ver sus

BUREAU OF FEDERAL PRI SONS
ET AL.,

Respondent s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. SA-93-CV-416
_ (May 19, 1994)
Bef ore H G3 NBOTHAM BARKSDALE, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
| T IS ORDERED that the notion for summary judgnent is
DISMSSED. It is not the function of an appellate court to rule
on such a notion. See Fed. R Cv. P. 1, 56.
Wllie Cark, Jr., attenpts to argue the nerits of his
petition for wit of habeas corpus. Because the district court
dism ssed the petition for failure to prosecute, pursuant to Fed.

R Cv. P. 41(b), the only issue before this Court is whether the

district court abused its discretion in dism ssing wthout

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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prejudi ce. See McCullough v. Lynaugh, 835 F.2d 1126, 1127 (5th

Cir. 1988).

Clark's reasons for failing to conply with the order to file
answers to the magi strate judge's questionnaire were never
brought to the attention of the district court. Therefore, this
Court will not address the nerits of these argunents, presented

for the first time on appeal. See United States v. Garci a-

Pillado, 898 F.2d 36, 39 (5th Cr. 1990). The nmgi strate judge
gave Clark three extensions in which to file his answers, along
with giving Cark sufficient warning of the possible consequences
of failure to file. Moreover, the magistrate judge, in his
report and recommendati on adopted by the district court,
t horoughly anal yzed the propriety of the chosen sanction. In
light of this record, the district court did not abuse its
di scretion in dismssing wthout prejudice pursuant to Rule
41(b).

AFFI RVED.



