UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-8830
Summary Cal endar

CLYDE WAYNE STUART,
Pl ai ntiff-Appellant,

VERSUS
THOVAS LONE, O erk of Court,

Court of Crim nal Appeals,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

(A- 93- CA- 434- IN)
(May 3, 1994)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND

Cl yde Wayne Stuart, a TDC) inmate, filed this 42 U S. C
8§ 1983 action alleging that Thomas Lowe, the Clerk of the Court of

Crim nal Appeals (clerk), refused to present Stuart's petitions for

" Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



habeas corpus relief to the appellate court.

Stuart alleged that he filed a petition for habeas corpus
relief wwth respect to a case originating in Dallas County, Texas,
and received a white card fromthe clerk in February 1993 noti fying
him that his wit had been denied without a witten order and
W thout presentation to the appellate court. Stuart further
alleged that he filed a petition for habeas relief in the state
trial court in Navarro County, Texas, in March 1993, and received
findings and conclusions from that court dism ssing his habeas
petition for abuse of the wit. Stuart alleged that he filed
objections to the Navarro trial court's findings to be presented to
the appellate court, and the clerk refused to submt the objections
to the court. Stuart alleged that the clerk denied himaccess to
the appellate court and prayed for conpensatory and punitive
damages.

The magi strate judge ordered Stuart to show cause why his
conplaint against the clerk should not be dismssed based on
absolute inmunity. Stuart responded that the record does not
reflect that the state appellate court judges reviewed his wit and
objections prior to the clerk sending hi mnotice that his wit was
deni ed or that the clerk acted pursuant to a court order. However,
Stuart attached to his responsive pleading a letter addressed to
hi mby the clerk, stating that the appellate court had directed the
clerk at the tinme of dismssing Stuart's petition for abuse of the
wit in 1976 not to accept any further applications from Stuart

unl ess the petition satisfied certain conditions. The clerk stated



that Stuart's application did not satisfy the requirenents of the
Court and, therefore, "the Court will take no action on this wit."

The magistrate judge recommended dism ssing the conplaint
pursuant to Fed. R Cv. P. 12(b)(6), determning that the
pl eadings filed inthe record by the plaintiff established that the
defendant was acting in accord with the order of the appellate
court. The magi strate recommended that the conplaint against the
clerk be dismssed on the basis of absolute imunity.

Stuart filed objections to the nmgistrate judge's
recommendation. The district court adopted the magi strate judge's
recommendati on and di sm ssed the conplaint with prejudice.

OPI NI ON

A question arises whether Stuart's conplaint should be
construed as a habeas petition. |If Stuart's 8§ 1983 conplaint could
be construed as challenging the validity of his state court
conviction, he would be required initially to pursue his habeas
remedi es prior to obtaining a resolution of his civil rights danage

claim Serio v. Menbers of La. State Bd. of Pardons, 821 F.2d

1112, 1117 (5th Cr. 1987). However, the fact that the resol ution
of a 8 1983 <claim my have sone indirect effect on the
determ nation whether Stuart nmay be released from incarceration
does not, alone, determ ne whether the habeas renedies nust be

initially pursued. Johnson v. Pfeiffer, 821 F.2d 1120, 1123 (5th

Cir. 1987). Stuart's claimthat the clerk has denied hi maccess to
t he appel | ate court does not chall enge the constitutionality of his

conviction or sentence. Further, the disposition of Stuart's claim



against the clerk of court wll have no bearing on the state or
federal courts' determnation with respect to the validity of his
convi ction. Therefore, it is not necessary to defer the
di sposition of the 8 1983 claim pending his exhaustion of al

habeas renedi es. See Serio, 821 F.2d at 1115; see al so Johnson

821 F.2d at 1123 (petitioner challenging parole board procedures
which will not entitle a petitioner to automatic rel ease need not
pur sue habeas renedies).

Stuart argues that there is no basis in the record for the
district court's finding that the clerk acted at the direction of
the appellate court judges in refusing to submt his wit and
objections to the state appellate court. Stuart argues that he
made a showing why his points of error could not have been
presented in his earlier petition and, therefore, the clerk should
have presented his pleadings to the court. Stuart argues that the
clerk denied himaccess to the courts.

This Court reviews a district court's dism ssal for failure to

state a claimunder Fed. R Cv. P. 12(b)(6) de novo. Fernandez-

Montes v. Allied Pilots Ass'n, 987 F.2d 278, 284 (5th Cr. 1993).

The Court nust accept the plaintiff's factual allegations as true.
Id. "Unless it appears beyond a doubt that the plaintiff can prove
no set of facts in support of his claimwhich would entitle himto
relief, the conplaint should not be dismssed for failure to state
aclaim" |d. at 284-85 (internal quotation and citation omtted).
The district court may not | ook beyond the pleadings to rule on a

nmotion to disn ss. McCartney v. First City Bank, 970 F.2d 45, 47




(5th Gr. 1992).
Stuart's pro se pleading in response to the nagi strate judge's
rule to show cause order shoul d have been construed liberally as an

anendnent to Stuart's conplaint. See Rodriguez v. Hol nes, 963 F. 2d

799, 801 (5th Cir. 1992) (pro se pleadings are entitled to a
i beral construction); Sherman v. Hall bauer, 455 F.2d 1236, 1242

(5th Gr. 1972) (opposition nenoranda to summary judgnent notion
rai sed a new i ssue and shoul d have been construed as an anmendnent
to the conplaint).

A docunent attached to a conplaint is to be treated as part of
the conplaint for all purposes. See Fed. R G v. P. 10(c); Neville
V. Anerican Republic Ins. Co., 912 F.2d 813, 814 n.1 (5th Cr.

1990). "Conclusory [sic] allegations and unwarrant ed deducti ons of
fact [contained in a conplaint or petition] are not admtted as
true, especially when such conclusions are contradicted by facts

di scl osed by a docunent appended to the conplaint."” Associated

Builders, Inc. v. Al abama Power Co., 505 F.2d 97, 100 (5th Gr.

1974) (citations omtted). |If the docunent discloses facts that
forecl ose recovery as a matter of law, dism ssal is appropriate.
Id.

The district court properly considered the letter attached to
Stuart's anmended conpl ai nt i n determ ni ng whet her t he conpl ai nt was
subject to a Rule 12(b)(6) dism ssal.

Court clerks possess absolute immunity from actions for
damages if the clerk is "acting in a nonroutine manner under

command of court decrees or under explicit instructions of a judge.



Damages wi || not be awarded for a clerk's actions of this type even

if in bad faith or with malice." Wllianms v. Wod, 612 F.2d 982,

985 (5th Gr. 1980) (citations omtted).

The letter attached to Stuart's pleading reflects that the
Clerk was acting pursuant to the appellate court's order of July
14, 1976, directing the derk not to accept any further
applications for wit of habeas corpus from Stuart unless it is
first shown that the contentions could not have been presented in
an earlier appeal or application for wit of habeas corpus.
Al t hough Stuart alleges that the clerk was not acting at the
direction of the judges, he acknow edges in his pleadings that the
appel l ate court did issue an order in 1976 as cited by the derk.
Stuart's conplaint is that the clerk did not act in accord with the
court's direction because the clerk failed to submt the wit and
objections to the court although Stuart nade t he requi site show ng.

Accepting as true Stuart's allegations that the «clerk
erroneously or maliciously refused to submt the wit and
objections to the appellate court, the clerk remains entitled to
absolute immunity from danage liability because the clerk was
acting pursuant to a court order. Wllianms, 612 F.2d at 985
Therefore, the district court did not err in dismssing the claim
pursuant to Rule 12(b)(6).

Stuart argues that the district court failed to address his
allegation that the Cerk failed to submt another wit which
Stuart had filed in a different county to the appellate court.

Stuart argues that there is no basis in the record to support the



clerk's failure to submt the wit.

The district court did not address Stuart's allegations with
respect to the wit that Stuart filed in Dallas, County, Texas,
whi ch was denied without witten reasons in February 1993. The
district court addressed only the petition that was filed on March
17, 1993.

It is not clear fromthe record whether the habeas petition
filed by Stuart in Dallas County was returned by the clerk pursuant
to the 1976 order di scussed above. The letter attached to Stuart's
conplaint specifically refers to the petition filed in Navarro
County. Because Stuart's allegations do not establish that the
clerk was acting pursuant to a court order in failing to submt
this wit to the appellate court, we cannot dismss this claimon
the basis of absolute inmmunity at this stage of the proceedi ngs.

W AFFIRM the district court's dismssal as to the petition
filed in Navarro County; we VACATE the dism ssal as to the petition
filed in Dallas County and REMAND to the district court for further

proceedi ngs consi stent herew th.
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