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PER CURI AM *

Jose Freddi e Sal di var appeal s his conviction and sentence for
conspiracy to manufacture nethanphetam ne and rel ated offenses
Havi ng considered the pertinent parts of the record and the briefs
and oral argunents of counsel, we find no reversible error. Only

one of the errors assigned requires explication -- the issue of

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



multiple conspiracies as it relates to the conviction and sentence.

From late 1987 wuntil April 1988 Saldivar manufactured
met hanphetam ne with M chael Hoffman and Russell Knox at an
i sol ated 1300-acre ranch in MIls County, Texas. Law enforcenent
agents rai ded the ranch but Sal divar resuned hisillicit activities
el sewhere, obtaining chem cals and net hanphet am ne oil fromDonal d
Romano during 1989 and 1990 until Romano's arrest on a trip to
Florida, on Saldivar's behalf, to obtain five kegs of phenyl acetic
acid. Continuing his operations, in 1991 Sal di var began suppl yi ng
chem cals and equipnment to Robert Vaughan and Paul Cool ey, who
conduct ed "cooks" fromwhi ch Sal di var took two-thirds of the yield.

Saldivar was indicted for conspiracy to manufacture and
di stri bute nethanphetamine in violation of 21 U S.C. 88 841(a)(1)
and 846, conspiracy to | aunder the proceeds of his nethanphetam ne
trade in violation of 18 U . S. C. 8§ 371 and 1956(a)(1)(B)(i), and
possession of a listed chemcal with intent to manufacture a
control | ed substance in contravention of 21 U.S.C. § 841(d)(1). He
was convicted by a jury and sentenced to 360 nonths inprisonnent.

Sal divar clains a variance between the indictnent and proof.
He contends that the governnent proved nultiple conspiracies while
the indictnment charged but one. A variance between the indictnent
and proof is not fatal wunless it prejudiced the defendant's
substantial rights. Such prejudice usually takes the form of
transference of guilt: the defendant is convicted of a conspiracy,

i n which he did not participate, because of his participationin an



uncharged conspiracy.!? In the instant case, there is no such
concern. Not only did the trial court give a jury instruction
war ni ng against the transfer of guilt but also the evidence anply
denonstrated Saldivar's involvenent in each of the supposedly
separate conspiracies.?

Sal di var, however, contends that the variance prejudiced him
at sentencing, where the single-conspiracy indictnent allowed the
trial court to aggregate the persons involved in all three
conspiracies to find a five-person enterprise supporting an upward
adj ust rent under the Sentencing Guidelines. U S S.G § 3Bl.1(a)
permts a four-level increase "[i]f the defendant was an organi zer
or leader of a crimnal activity that involved five or nore
participants or was otherw se extensive." Assum ng arguendo that
the <charged conduct <constituted separate conspiracies, the
prerequi sites for a section 3B1.1(a) enhancenent neverthel ess were

sati sfied. Sal divar's arrangenent wth Romano constituted "a
crimnal activity involving five or nore participants": Saldivar
and his lieutenants -- Janmes Mchael Pruitt and John Yeater -- and
Romano and his subordinates -- Arthur Eckert, Arthur Dee Hodge,

Melvin Carter, Albert Wechsler, Sr., and Al bert Wchsler, Jr.

lUnited States v. Puig-Infante, 19 F.3d 929 (5th Cr.), cert.
denied, 115 S.Ct. 180 (1994).

2See Puig-Infante (a nultiple conspiracies instruction
el imnates the concern about transference of guilt); United States
v. Jackson, 978 F.2d 903 (5th Gr. 1992) (where the i ndictnent
charges one conspiracy and the governnment proves the defendant's
i nvol venent in at |east one of multiple conspiracies, the variance
between the indictnent and the proof does not affect the
defendant's substantial rights), cert. denied, 113 S.C. 2429 and
113 S. . 3055 (1993).




Sal divar was an organizer or leader of the enterprise and
personal ly supervised Pruitt, Yeater, and Romano.?3 That is
sufficient to support a section 3B1.1(a) enhancenent; Sal di var need
not personally have supervised five participants.*

The convictions and sentences are AFFI RVED

3Sal di var denies that he supervi sed Ronmano. The evi dence
indicates that he did. Romano traveled to Florida to pick up the
kegs of phenylacetic acid at Sal divar's behest.
“United States v. Ckoli, 20 F.3d 615 (5th Cir. 1994).
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