IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8796

KARL HAMMOND,
Peti ti oner- Appel | ant,
vVer sus

WAYNE SCOTT, Director
Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Texas
(SA 92 CA 873)

(August 23, 1994)
Before JOLLY, DAVIS, and SMTH, G rcuit Judges.
E. GRADY JOLLY, Circuit Judge:”

The facts in this habeas appeal showthat the petitioner, Kar
Hammond was sentenced to death after being convicted of murder in
t he course of aggravated sexual assault and burglary in Texas state
court. Follow ng affirmance of his conviction and sentence by the
Texas Court of Crimnal Appeals, 799 SSW 2d 741 (Tex. Crim App.

1990), Hammond filed a state petition for wit of habeas corpus,

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



whi ch was denied after an evidentiary hearing based on extensive
fi ndi ngs. In this appeal from the federal district court, we
reject Hammond's various clains for relief including his clains
that he was inproperly gagged during a portion of the trial, that
he was denied his right to present a defense and testify, that the
district court should have applied the cunulative error analysis
and that he was denied effective assistance of counsel. We
affirm
I

W start with the grisly story of sub-human acts of nayhem
torture and nurder that is so common in these death sentence
appeal s. On Septenber 4, 1986, Donna Lynn Vetter, an FBI enpl oyee,
was found beaten, raped, and nurdered in her apartnent. Ms.
Vetter's eyes were swollen and discol ored, her body was covered
with bl ood, and she had stab wounds in her chest and both | egs.
The aut opsy revealed at | east three blows to her face and head and
at | east one strong blowor kick in the area of her vagi na, as well
as eight other stab wounds. Hammond' s fingerprints, blood, and
hair were found at the scene; his bloody palmprint was al so found
i nside the apartnent on a wi ndow and on t he probabl e nurder weapon
(whi ch was hidden under a chair cushion).

After the state rested its case and the defense took a break
to confer with their investigators, Hamond, in response to a

request by his attorney, stated on the record that he agreed with



t he deci sion not to put on proof of an alibi or any other defense.?
The defense then rested its case w thout presenting any proof.

Before the jury was to be reconvened on the following trial
day, the judge asked the parties if they had matters to be
addressed outside the presence of the jury. The prosecutor did,
and those matters were addressed. Hammond sai d not hi ng; however,
after the jury was brought in, Hammond asked to "plead the First
Amendnment to ny Constitutional rights," stating that the
prosecutors were "judicial blackmailing"” his defense by threatening
to bring in his past records if he weakened their case.

Hammond and the jury were renoved fromthe courtroomand, when
he returned (wthout the jury), the judge told himto be quiet or
he woul d be gagged. Hammond di sregarded this adnonition. Hammond
said that he had witnesses ready to testify. The judge rem nded
hi mthat he and his attorney had decided not to put on any proof.
Hammond said that he would be quiet only if his witnesses were
allowed to testify. The judge then requested the bailiffs to gag
hi m Next, Hammond's counsel objected. The judge again asked

Hammond if he would sit and be quiet. Hammond did not respond.

IAffidavits of the alibi witnesses were included in the
trial court record for purposes of appeal. According to these
statenents, one witness stated that Hammond was at her house at
9:45 on the evening of the offense; Hamond's sister stated that
Hammond was at honme, 4 or 5 blocks fromthe of fense, throughout
the eveni ng except for 30 m nutes between 8:45 and 9: 15;
Hanmond' s brot her stated the Hammond was at the sister's hone at
7: 00 but had gone to get cigarettes at 8:45; and anot her w tness
stated that she saw Hammond off and on from about dusk until an
unspecified tinme in the parking |ot of her apartnent conpl ex.



The judge then called the jury back into the courtroom but did not
gag Hammond. The judge read the charge, apparently wthout
i nterruption by Hanmmond.

After the charge, however, Hammond said that he had a right to
testify and he wanted his witnesses to testify. The jury and
Hamond wer e agai n renoved fromthe courtroom? Hammond's attorney
asked that Hamond be excluded from the courtroom for argunent
rat her than gagged, but the judge said that he did not think he had
a right to do that. Hammond was then gagged, but only during
cl osing argunents before the jury. Follow ng their deliberations,
the jury found Hammond guilty. Before the beginning of the
puni shment phase of his trial, Hamond escaped from jail and was
captured the foll ow ng evening. At the puni shnment phase, Hanmond's

counsel also did not present any proof.?3

2After Hammond | eft the courtroom but before the jury was
renmoved, Hamond's sister stood up in the courtroom and said that
Hammond was not getting a fair trial because "they" were not
letting himtestify. The jury was renoved, and the sister was
held in contenpt.

3During the puni shment phase, the governnent presented proof
t hat Hammond raped fell ow prisoners on two occasi ons and had
commtted three other rapes as well as other crinmes in Septenber
1984.






Hammond first conplains that he was inproperly gagged for a
portion of his trial, thus, violating his right to due process and
rendering the trial fundanentally unfair.?

In Marquez v. Collins, 11 F.3d 1241 (5th Cr. 1994), we held

that "the threats to a fair trial posed by visible restraints are
sufficiently large and sufficiently |ikely that due process secures
to the defendant a right to contest their necessity."” 11 F.3d at
1244, Restraints may, however, be necessary "to preserve the
dignity of the trial and to secure the safety of its participants.”
11 F.3d at 1244. The trial judge is given "considerable
discretion” and "it is not a question of whether, |ooking back

| esser restraints mght have been adequate, although that 1is
relevant. Rather, it is a question of whether it was reasonable to
conclude at the tinme that the restraint was necessary." 11 F.3d at
1244.

Wth these principles in sharp focus, we look first to the
question whether the trial court abused its discretion in gagging
Hanmmond. Hammond argues that his conduct was not sufficiently
disruptive to warrant gaggi ng. Hi s argunent |acks predicate
support in the record. At the time Hammond was gagged, he had
junped to his feet and disrupted the proceedi ngs on two occasi ons

in front of the jury. The court had fairly warned Hamond. He

“Hanmmond only conpl ai ns of the gagging during closing
argunents. He does not challenge the trial court's decision to
gag himduring the punishnent phase of the trial after his escape
and subsequent capture.



had, however, continued to disobey and to disregard the court's
instructions to be quiet. He defied the reasonable and patient
efforts of the court and continued to shout accusations and resi st
efforts to place himunder control. Under these circunstances, it
is clear that the trial court was justified in taking sonme action
to control Hanmmond and prevent him from "abort[ing] a trial and
frustrat[ing] the process of justice by his owmn acts." Estelle v.
Wllianms, 425 U.S. 501, 505 n.2 (1976).

Furthernore, it is clear that the trial court adequately
considered less prejudicial, alternative nethods of controlling
Hamond. ® When Hamond first becane disruptive, the trial court
attenpted to control himby talking to hi moutside the presence of
the jury on two separate occasions. On each occasion, Hanmmond
apparently seened to be controlled but becane disruptive again as
soon as the jury was returned to the courtroom Further, even

after the trial court determned that physical restraint was

SHanmond argues, citing Spain v. Rushen, 883 F.2d 712 (9th
Cir. 1989), that the district court did not exercise its
di scretion at all because it concluded that it did not have the
option to renove Hammond fromthe courtroom |In Spain, the tria
judge indicated that he did not understand that the defendant
could be renoved fromthe courtroombut the simlarity stops
there. As the Ninth Grcuit stated, the trial judge "believed
the solution was to be found between the two extrenes of total
restraint and total freedomfrom shackles." 883 F.2d at 726.
The Spain trial court chose total restraint, controlling the
defendant with twenty-five pounds of chains for nine to ten hours
each day, through a seventeen-nonth trial. Such is not the case
here, where the court attenpted alternatives to gaggi ng, never
resorted to shackling, and restrai ned Hanmond for only a brief
period of tine.




necessary, it limted the restraint to gagging, while instructing
the bailiffs only to be prepared to cuff himif he continued to be
di sruptive. The gagging was apparently sufficient and the court
took no further action to restrain Hanmond. ®

Hammond does not argue that no action shoul d have been t aken,
only that other action should have been taken--specifically,
exclusion fromthe courtroom W have no doubt, however, that if
the trial court had exercised its discretionin adifferent way and
had excl uded Hamond, we woul d now be consi deri ng t he argunent that
the court abused its discretion because Hamond shoul d have been
gagged--certainly he should not have been excluded from the
courtroom the argunent would go, during the crucial final
argunents. Moreover, we seriously question any argunent that we
can categorically determne the relative prejudice of gagging as
opposed to exclusion or to any other nethod of restraint. W nust,
however, "do the best [we] can to evaluate the likely effects of a
particul ar procedure, based on reason, principle, and comon human

experience." Estelle v. Wllians, 425 U. S. 501, 504 (1976).

Any form of physical restraint will undeniably cause sone

prejudice to the defendant. I f the defendant is excluded, for

fHammond' s counsel advised the court that it would be |ess
prejudicial to renmove Hammond fromthe courtroomthan to tie him
up. The court said that Hammond woul d not be tied up if he did
not try to take the gags off. Hammond' s counsel was skepti cal
and stated, "Judge, you' ve seen how he's been acting," indicating
t hat Hammond' s own counsel recogni zed that sone restraint was
necessary to control him



exanple, the jury will likely conclude that the absence i s sonehow
incrimnating. Furthernore, the excluded defendant is not able to
confer wwth counsel. Here, the jury fully understood why Hamond
was gagged.’ Because he was in the courtroom he could stil
observe his own trial and was not precluded from sone--although
limted--comrunications with his counsel through cl osing argunent.
Finally, our anal ysis on appeal is not dependent on the defendant's
preference or on the choice we woul d have nade if we were the tri al
judge. Instead, we focus on whether the restraint was reasonabl e
at the tinme. Marquez, 11 F.3d at 1244. Under this analysis, we
entertain no doubts but that there was no abuse of discretion.?
Because there was no abuse of discretion, we need not
determ ne whether any error is of constitutional dinension and, if
so, its effect; that inquiry "is triggered only after the revi ew ng

court discovers that an error has been commtted."® Lockhart v.

The jury saw Hamond' s di sruptive behavior; indeed, it only
occurred when the jury was in the courtroom As the Suprene
Court stated in Estelle v. Wllians, 425 U S. 501, 507 (1976),
"no prejudice can result fromseeing that which is already
known." We reject Hammond' s argunent that gaggi ng sent a nessage
to the jury that the judge thought Hammond was about to commit

perjury.

%W decline to interpret the ABA Standards Relating to
Adm ni stration of Crimnal Justice, 8 6-3.8 (1974), that "renova
is preferable to gagging or shackling a disruptive defendant" as
a hard and fast rule because we sinply do not agree that renoval
is always preferable. The trial court nust make that
determ nati on based on the particular circunstances before it.

Qur reviewis limted to constitutional errors and we
"hol d[] no supervisory power over state judicial proceedi ngs and
may intervene only to correct errors of constitutional



Fretwell, 113 S.C. 838 (1993). In the absence of any error, we
affirmthe district court on this point.
B

Hammond next argues that he was i nperm ssibly denied his right
to testify or call other defense witnesses. According to Hanmond,
he did not initially understand that he would be presenting no
proof in the guilt-innocence phase of the trial, even though he
explicitly acknow edged such an understanding on the record when
questioned by the trial court. In the state habeas proceeding
Hammond's trial lawer testified that Hanmmond said he "had been
instructed by soneone in the jail to do that performance in order
to sonehow or another protect his rights or create sone kind of
record, but that he still understood why we had not presented the
evidence and agreed with us." Based on this testinony, the state
court concluded that Hammond had not really wanted to testify or

put on defense witnesses. Therefore, the state habeas court found

di nensions.” Springer v. Colenman, 998 F.2d 320 (5th CGr. 1993).
In this case, the trial court was undeni ably authorized to take
sone action to restrain Hammond, action that would deprive hinm-
at least to sone extent--of his constitutional rights of speech
and due process. Any constitutional right to be free from
restraint altogether was effectively waived by Hanmond's own
conduct. The only dispute presented in the facts of this case is
a discretionary choi ce between gaggi ng and exclusion, a matter
that is indisputably within the sound discretion of the trial
court. In the absence of a constitutional right to an express
form of physical restraint, it is difficult to understand, when
the trial court exercises its discretion within a range of
reasonabl e choi ces, how a nere abuse of discretion rises to
constitutional |evels when the underlying constitutional right
has been effectively waived.

-10-



that Hammond's effort to testify was not genuine but was a
"calculated attenpt to disrupt his trial." This finding is anply
supported by the record and is therefore entitled to a presunption

of correctness.!® Loyd v. Smith, 899 F.2d 1416, 1425 (5th Cir.

1990). Under the circunstances of this case, the trial court did
not transgress any constitutional rights of Hamond by denying his
last mnute and spurious request to testify. Hammond was
conpetently represented by counsel, who had made a deliberate
choice that it was in Hammond's best interest, and in the best
interest of Hammond's case, that Hanmmond not testify and that no
def ense should be put on. They conferred with Hammond on this
point, and Hanmond explicitly agreed. The record before us,
i ncluding the findings of the state habeas court that we are bound
to respect, establishes that Hammond actually had no intention to
testify nor to put on a defense. Furthernore, given that Hanmond,
even after his request to testify, continued to agree with his
attorneys that he should not testify or put on a defense, we cannot
say that Hammond woul d have rationally decided to do so even if he
had been given the opportunity. These facts wll sinply not

support the claimof the |oss of a fundanental right.

°As further support for this finding, we note that Hammond
has never stated exactly what testinony he woul d have gi ven or
what proof, other than his alibi wtnesses, he would have
offered. The affidavits of the anticipated alibi wtnesses were
made exhibits to the trial record for purposes of appeal. Those
affidavits are internally inconsistent and fail to constitute an
alibi, that is, proof that Hammond was at another place during
the tine that the crinme was conm tt ed.

-11-



A trial court's denial of a crimnal defendant's genuine
assertion of the right to testify or present a case mght well be
reversible error even in a habeas death case proceedi ng even with
its narrow standard of review ' |ndeed, Chief Justice Rehnqui st
suggested in a concurring opinion that the denial of the
"opportunity to put on evidence and nmake argunent to support []
clains of innocence" is a structural error requiring automatic

reversal . Sullivan v. Louisiana, 113 S. O 2078, 2084 (1993)

(Rehnquist, C J., concurring). Gven the facts of the case before
us, however, we do not pass on that issue today.
C
Hammond' s remai ni ng argunents are |i kewi se without nerit. W
are not required to apply the cunul ative error theory in this case

because Hammond' s cl ai e "never rose to the federal constitutional

di nensi on necessary to warrant cumul ative error analysis . . . [and
he therefore] has presented nothing to cumulate.” Yohey v.

Collins, 985 F.2d 222 (5th G r. 1993).
Simlarly, in connection with his claim of ineffective
assi stance of counsel in the punishnent phase, Hammobnd cannot

denonstrate the necessary deficient performance and prejudice.

I\We qualify this observation, however, by noting that the
defendant's right to testify is not absolute, yielding at tines
to interests of order and fairness. United States v. Jones, 880
F.2d 55, 59 (8th Cr. 1989). Further, the reopening of a
crimnal case after the close of evidence rests within the sound
discretion of the trial judge. United States v. Walker, 772 F.2d
1172, 1177 (5th Gr. 1985).

-12-



Strickland v. Washington, 466 U S. 668 (1984). H s trial counsel

conducted an adequate investigation and the failure to uncover
certain information!? does not cause counsel's performance to fal

bel ow an objective |level of reasonableness, particularly in the
light of the state habeas court's finding that Hammond's "tria
counsel fully investigated [Hamond's] background and history. "3
Hammond al so fails to denonstrate a reasonable probability that,

but for counsel's wunprofessional errors, the result of the

proceedi ng woul d have been different. Strickland, 466 U. S. at 694.
In the light of the governnent's proof of Hammond's forcible rape
of another inmate, attacks he nade on people around the tine of the

murder for which he was being tried, as well as the brutality of

2According to Hammond's brief, this information included
evidence that his father constantly beat his nother, abused his
brothers, and raped and sexually abused his sisters (at |east one
time in front of Hammond) and that he was al so beaten by his
father and nother, many tines in front of other people, causing
hi s psychol ogi cal trauma. Wen Hanmond was nine, the father was
beating the nother and an ol der brother shot and killed the
father in the presence of Hammond and other famly nenbers. The
brother then used a razor to nutilate the father's body. After
this, Hanmmond began to have ni ghtmares, hallucinations (primarily
about "Qzzie" who directs Hanmond to harm ot hers) and to abuse
drugs. There was al so sone proof that Hamond is borderline
mentally retarded (1Q 77) and suffers from severe psycho-
pat hol ogy as well as paranoia and post-traumatic stress disorder.
Anti - psychotic drugs have reduced the del usi ons, but Hamond was
unable to obtain those drugs at the tinme of the crine.

13The state habeas court specifically rejected the
all egations of two of Hanmond's fam |y nenbers that counsel
failed to interview famly nenbers or investigate the case.
These findings are supported by the record and are entitled to a
presunption of correctness. Loyd v. Smth, 899 F.2d 1416, 1425
(5th Gr. 1990).

- 13-



the murder in question, evidence of Hanmmond's low I Q and nenta
probl ems woul d unlikely have had any effect on the verdict of the

jury. See Andrews v. Collins, 21 F.3d 612, 621 (5th Cir. 1994).

111
For the foregoing reasons, the judgnent is

AFFI RMED

] ndeed, the magi strate judge noted that the prosecutor
testified that the evidence of Hamond's background woul d have
been hel pful to his efforts to obtain the death penalty. The
parties do not address the effect of Penry on this argunent, but
neither Penry nor its progeny change our decision that Hammond' s
claimof ineffective assistance of counsel is wthout merit. See
Mtley v. Collins, 18 F.3d 1223 (5th Cr. 1994).
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