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PER CURI AM !

Darryl Wayne Bell, pro se and in forma pauperis, appeals from
the adverse sunmmary judgnent on his civil rights clainms against
prison officials. W AFFI RM

| .

I n Novenber 1992, Bell, an inmate at the Hughes Unit of the

Texas Departnment of Crimnal Justice, filed suit against Warden

Jack Garner and Mail room Supervi sor Rebecca Burkett, alleging that

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



they were "useing |[sic] arbitrary and discrimtory [sic]
enforcenent to deny [him access to courts, correspondence, and
correspondence supplies”". In response to the magistrate judge's
order to submt a nore definite statenent of the facts, including
the all eged harmsuffered fromthe appell ees' actions, Bell stated
that he had been denied indigent nmailing supplies on nmany
occasions, that legal letters he had sent or received had been
del ayed, that he had not received a response to his requests for
the use of certified mail, and that his requests for extra
envel opes for |egal correspondence had been deni ed.

At a Spears? hearing in January 199, Bell testified that he
had attenpted to mail a letter to the attorney handling his direct
crimnal appeal, requesting a copy of the brief prepared by the
attorney and expressing a desire to handl e the appeal pro se; that
the prison nmailroomreturned the letter to hi mbecause, according
to the mailroonm s address directory, Bell had used the wong
address for the attorney; that, when he resubmtted the letter
usi ng the address provided by the mailroom the |letter was returned
to himfromthe United States Postal Service, with the notation
that the attorney's forwarding order had expired; and that he
mai l ed the letter again, but it was delivered to the attorney after
t he appeal had been deci ded.

Bell also testified at the Spears hearing that prison
officials refused his requests for additional envelopes for his

| egal correspondence; that the mailrooms records were i ncorrect as

2 Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).
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to the anmobunt and type of nmail he had sent; that his |egal
correspondence had been opened and read; and that his mail had been
del ayed.

In March 1993, Bell filed a supplenental conplaint, in which
he alleged that the appellees refused to nmail his |[egal
correspondence, opened his legal mail, and refused to provide him
wi th nore envel opes. That June, the appellees noved for di sm ssal,
or in the alternative, sunmary judgnent. Bell did not respond to
the summary j udgnment notion and, i n Septenber, the magi strate judge
recommended that it be granted.

Bell| objected to the magi strate judge's report, asserting that
he was not given notice that sunmmary judgnent could be entered
against himif he did not respond.® On Cctober 14, the district
court, "[i]n order to give [Bell] every possible opportunity to
present his case", ordered Bell "to present any proof in opposition
to the Defendants' Mdtion for Sunmary Judgnent by Novenber 15
1993, specifically presenting anything to indicate what harmhe has
suffered". In response, Bell asserted that the dispute with the
mai | room about his attorney's correct address caused himto |ose
hi s appeal . The district court adopted the magi strate judge's
recommendati on, and granted sunmmary judgnent for the appell ees.

3 The record contradicts this assertion. At the Spears hearing,
the magi strate judge infornmed Bell that, after the defendants fil ed
their answer, "they may possibly file a notion for sunmary j udgnent
Ce If they file a nmotion for summary judgnment, you need to
respond to that".



W review a sunmary judgnent de novo, "applying the sane

standard as a district court". Brewer v. W/Ikinson, 3 F.3d 816
819 (5th Cir. 1993), cert. denied, __ US _ , 114 S. C. 1081
(1994). "Summary judgnent is proper only if the record discl oses

that there is no genuine issue as to may material fact and the
moving party is entitled to judgnent as a matter of |aw'. | d.
"[T] he plain | anguage of [Fed. R Cv. P.] 56(c) nandates the entry
of summary judgnent ... against a party who fails to nake a show ng

sufficient to establish the existence of an el enent essential to

that party's case, and on which that party will bear the burden of
proof at trial". Celotex Corp. v. Catrett, 477 U S. 317, 322
(1986) .

A

A prison official's interference with an inmate's | egal nai
may violate the inmate's constitutional right of access to the
courts and his "First Anendnent right to free speech -- i.e., the
right to be free fromunjustified governnental interference with
communi cation". Brewer v. WIkinson, 3 F.3d at 820. Although "a
prisoner's claimthat interference wwth his |legal mail violated his

right of access to the courts is distinct fromhis claimthat such

conduct violated his right to free speech, ... the jurisprudence
governing each of these <clains has becone inextricably
intertwned". 1d. at 821.

A prisoner's right of access to the courts has not been
extended "to enconpass nore than the ability ... to prepare and

transmt a necessary |legal docunent to a court"”. Id. at 821. To



prevail on his denial-of-access claim Bell nmust show that he was
prejudi ced by the alleged violation. Henthorn v. Sw nson, 955 F. 2d
351, 354 (5th Cir.), cert. denied, ___ US. __ , 112 S. C. 2974
(1992).

Al t hough "[t] he precise contours of a prisoner's right to free
speech are ... obscure[,] [t]he Suprene Court has nade it clear ..
that prisoners retain only those First Amendnent rights of speech
which are not inconsistent with [their] status as prisoner[s] or
with the legitimte penological objectives of the corrections
systeni'. Brewer, 3 F.3d at 821 (internal quotation marks and
citation omtted). Accordingly, "in determ ning the constitutional
validity of prison practices that inpinge upon a prisoner's rights
wWth respect to mail, the appropriate inquiry is whether the
practice is reasonably related to a Ilegitimte penol ogical
interest". 1d. at 824.

A

Wth respect to denial of access, the only prejudice Bel
clains to have suffered as the result of the appellees' actions is
the loss of his direct crimnal appeal because a letter to his
attorney, in which he expressed a desire to represent hinself, was
del ayed. Bell did not identify the i ssues he woul d have rai sed on
appeal if he had represented hinself, and did not state the
I'i kel i hood of success of any such issues on appeal. Moreover, he
did not allege that the result of his appeal would have been

different if the letter had not been delayed. Accordingly, Bel



has not denonstrated the exi stence of a material fact issue onthis
claim
B

The remainder of Bell's clains fall within the category of
governnental interference with First Amendnent communi cation. An
inmate's freedomfromcensorshi p under the First Arendnent does not
prohi bit prison officials frominspecting the inmate's incom ng
mai | . Brewer, 3 F.3d at 825. The copies of Bell's grievances
submtted by the appellees in support of their sunmary judgnent
nmotion reflect that Bell's letters to |aw students and certain
organi zati ons were opened, or were not sent as "legal mail" (seal ed
and uni nspected) because the addressees did not qualify under
prison regulations as "a[] licensed attorney or | egal aid society";
that Bell was denied extra envelopes after a review of his
requi sition records reveal ed t hat he had been i ssued nore envel opes
than he had mailed, and prison officials refused to provide him
wi th additional envelopes until he had used those al ready supplied
to him and that the mailroom did not have a record of Bell
requesting to send letters by certified nail

Bell did not produce any summary judgnment evidence to rebut
the facts contained in the grievance records. Moreover, he has not
identified which | egal correspondence, if any, was del ayed because
of the | ack of envel opes or was opened by prison officials, and he
has not denonstrated any prejudice that he suffered as the result
of the appellees’ alleged interference wth his mil. The

unrebutted summary judgnent evidence produced by the appellees



shows that their conduct was reasonably related to legitinmate
penol ogi cal interests. Accordingly, the appellees were entitled
also to sumary judgnent on Bell's free speech clains.*
L1,
For the foregoing reasons, the sunmary judgnment is

AFFI RVED.

4 In light of our affirmance of the summary judgnent, we need
not address Bell's contention that he was denied the right to
appeal the denial of his notion for a prelimnary injunction
prohibiting the defendants "from denying envel opes, postage and
supplies for legal, nedia, and special correspondence, delaying
correspondence over 72 hrs., and delivering, and forwarding mail to
wrong destinations".



