IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8788

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
DI ONI CI O ANTHONY CRUZ

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(SA-93-CR-105(2))

(June 24, 1994)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Di onici o Anthony Cruz was convicted by a jury of conspiracy
to possess with intent to distribute cocaine, in violation of 21
U S C 88 841(a)(1l) and 846; knowi ngly and intentionally using a
tel ephone in causing or facilitating the attenpt to possess with
the intent to distribute cocaine, in violation of 21 U S.C

8§ 843(b); and know ngly and intentionally attenpting to possess

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



with the intent to distribute cocaine, in violation of 21 U S.C.
88 846 and 841(a)(1l). He now appeals the district court's
j udgnent of conviction and sentence. Finding no error, we

affirm

| .

Di onici o Anthony Cruz, along wth co-defendant M chael Adam
Trevino, was indicted on April 7, 1993, with a single count of
attenpting to possess with intent to distribute cocaine, in
violation of 21 U . S.C. 88 841(a)(1l) and 846. Cruz was arrested
on April 9, 1993, and pleaded not guilty before a magistrate
judge. After various pre-trial notions, the governnent filed a
superseding indictnment on July 21, 1993, which charged Cruz with
the attenpt count previously raised (Count II11), conspiracy to
posses with intent to distribute cocaine (Count 1), and use of a
communi cation facility in conjunction with a drug trafficking
crime (Count I1).

Cruz filed a notion to dismss Counts | and |1, alleging
viol ations of the Speedy Trial Act, 18 U S.C. 88 3161-74. Cruz
simultaneously filed a notion to dismss or, alternatively, to
requi re the governnent to nmake an el ection between Counts | and
11 because they were nultiplicitous. He then pleaded not guilty
to the charges in the superseding indictnent.

The district court denied Cruz's notions to dismss, and the
matter proceeded to trial before a jury. The jury found Cruz

guilty on all counts, and the district court sentenced Cruz to



ni nety-six nonths of inprisonment and a three-year term of
supervi sed rel ease on Count |, forty-eight nonths of inprisonnent
and a one-year term of supervised release on Count |1, and
ni nety-six nonths of inprisonment and a three-year term of
supervi sed release on Count IlIl. Al terns of inprisonnent were
to run concurrently. The district court also ordered Cruz to pay

a special assessment of $150. Cruz now appeals.

1.

Cruz contends that the district court erred in not
dism ssing Counts | and Il of the superseding indictnent because
that indictnent was not filed within thirty days of his arrest,
in violation of the Speedy Trial Act (the Act). He also contends
that a violation of the Act occurred when nore than seventy days
had | apsed fromthe date of his original indictnment to the date
of trial.

The Act requires that an indictnent be filed within thirty
days fromthe date on which the defendant naned in the indictnent
was arrested in connection with the charges set forth in the
indictnment. See 18 U. S.C. 8§ 3161(b). The Act also requires that
a crimnal trial nust comence within seventy days of a
defendant's indi ctnent or appearance, whichever is later, barring
peri ods of excludable delay. See 18 U S.C. § 3161(a); Henderson
v. United States, 476 U. S. 321, 326 (1986). Certain periods are

excluded fromthe conputation under the statute, including "[a]ny

period of delay . . . resulting fromany pretrial notions from



the filing of the notion through the concl usion of the hearing
on, or other pronpt disposition of, such notion.”" 18 U S.C.

8§ 3161(h)(1)(F); see Henderson, 476 U S. at 326; United States v.

Gonzal ez, 897 F.2d 1312, 1316 (5th Gr. 1990), cert. denied, 498

U S 1029 (1991). Further, if a superseding indictnent retains
sone of the original charges, "notions pending on the original
charges toll the running of the speedy-trial clock for the new
charges, regardl ess of when the clock begins to run for the new
charges." (Gonzalez, 897 F.2d at 1316-17.

To the extent that Cruz chall enges the governnent's failure
to conply with 8 3161(b) by not returning the superseding
indictment within thirty days of his initial appearance, Cruz's
argunent fails. Cruz was arrested and initially appeared before
the magi strate on April 9, 1993. The supersedi ng indictnent was
returned on July 21, 1993sQ104 days later. O those 104 days,
however, only twenty-one | apsed on the speedy-trial clock.

Al t hough the speedy-trial clock should have comrenced
running on April 9, 1993, the date on which Cruz was arrested and
appeared before the magistrate, it was tolled on that date by the
governnent's notion for pre-trial detention. The clock
thereafter remained tolled until April 27, 1993, when the
detention hearing was held and an order setting conditions of

rel ease was entered.! See United States v. Mdses, 15 F.3d 774,

777 (8th Cr. 1994) (determning that the period of excludable

1 On April 22, 1993, Cruz filed a notion to continue the
detention hearing until April 27, 1993, which was granted. The
hearing had originally been scheduled for April 23, 1993.
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delay resulting fromthe governnent's notion for detention

i ncludes both the date on which the notion was filed and the date
on which the notion was deci ded, pursuant to 8 3161(h)(1)(F)),
petition for cert. filed, (U S My 4, 1994) (No. 93-9115);

United States v. Bowers, 834 F.2d 607, 609 (6th Cr. 1987)

(same); cf. United States v. Castellano, 848 F.2d 63, 65 (5th

Cir. 1988) (excluding the period during which the defendant's
nmotion for detention review was pending). The tine period from
April 9 through April 27, a total of nineteen days, is thus
excl uded from conputati on

The speedy trial clock was also tolled beginning on May 11,
1993, when Cruz filed additional pre-trial notions. During the
tolling period invoked by these notions, the governnent filed a
nmotion to reconsider conditions of pre-trial release, which was
not di sposed of until July 9, 1993. The tine period from May 11
through July 9, a total of sixty days, is also excluded from
conput at i on.

On July 13, 1993, the governnent filed other pre-trial
nmoti ons, which were disposed of on July 16, 1993. A total of
four nore days is thus excluded from conputati on.

The total amount of tine to be excluded fromthe date of
Cruz's arrest to the date of the superseding indictnent is
ei ghty-three days; the total tine |apsing on the speedy-tri al
clock fromthe date of arrest to the date of the superseding
indictnment is thus twenty-one days. Hence, no violation of

§ 3161(b) occurred.



Cruz also argues that a violation of 8§ 3161(c)(1) occurred
because nore than seventy days | apsed fromthe date of the
original indictnent to the date of his trial. W disagree.

Atinme period of 137 days lapsed fromApril 9, 1993, when
Cruz was arrested and first appeared before the magistrate, until
August 23, 1993, when Cruz's trial began. As set forth above,
ei ghty-three days of this period is excludable tine. On July 28,
1993, Cruz filed notions to dismss or for the governnent to make
an el ection anong counts of his superseding indictnent. These
nmoti ons were di sposed of on August 2, 1993, and thus six nore
days are excludable. The total anmount of tine to be excl uded
fromthe period between Cruz's arrest to the date of his trial is
ei ghty-nine days; the total tinme |apsing on the speedy-trial
clock during this period is thus forty-eight days. Therefore, no

violation of 8§ 3161(c)(1) occurred.

L1l
Cruz also contends that his Sixth Amendnent right to a
speedy trial was violated. Again, we disagree.
We exam ne such a clai munder the four-pronged bal anci ng

test set forth in Barker v. Wngo, 407 U S. 514, 540 (1972).

Nel son v. Hargett, 989 F.2d 847, 851 (5th Cr. 1993). Barker

directs us to consider and balance (1) the length of the del ay;
(2) the reason for the delay; (3) the defendant's assertion of
his rights; and (4) prejudice to the defendant. Barker, 407 U S.
at 530; Nelson, 989 F.2d at 851. The length of delay under a



Barker analysis is determined fromthe tinme of arrest or
i ndi ctment, whichever came first, to the tinme of trial. Nelson,
989 F.2d at 851.

Al t hough the four Barker factors are not rigid requirenents,
and a constitutional deprivation may be found w thout "nechani cal

factor-counting," i1d.; see Barker, 407 U S. at 533, the | ength-

of -del ay factor constitutes a threshold requirenment for the

def endant, necessitating inter alia a showing that the

governnent's actions "crossed the threshold dividing ordinary

from'presunptively prejudicial' delay." Doggett v. United

States, 112 S. . 2686, 2690-91 (1992) (citation omtted).

Thus, unless there is sone delay which is presunptively
prejudicial, there is no necessity to go into Barker's bal anci ng
process. Barker, 407 U S. at 530. W generally require a del ay
of at |l east one year to trigger Barker's bal ancing analysis of a
speedy-trial claim Nelson, 989 F.2d at 852.

The "delay"” at issue in this case is less than five nonths,
running fromApril 9, 1993, the date of arrest, to August 23,
1993, the tine of trial. Accordingly, the delay is not
presunptively prejudicial, and Cruz is unable to denonstrate any

violation of his Sixth Amendnent right to a speedy trial.

| V.
Cruz next contends that the district court abused its
discretion in refusing to question jurors about his prior

convictions during voir dire. He argues that "[t]here was no



means i nplenmented by the trial judge below to discover any bias
that nenbers of the jury panel held towards Cruz because he was a
convicted felon.™

The conduct and scope of voir dire is within the sound
di scretion of the district court, subject to the essenti al

demands of fairness. See United States v. Rodriguez, 993 F.2d

1170, 1176-77 (5th Cr. 1993), cert. denied, 114 S. C. 1547

(1994); United States v. Gassaway, 456 F.2d 624, 625-26 (5th Cr.

1972). An abuse of discretion will be found when there is

i nsufficient questioning to produce sone basis for defense
counsel to exercise a reasonably know edgeabl e right of
chal l enge. Rodriquez, 993 F.2d at 1176. However, our central
inquiry is whether the district court's overall exam nation,
coupled with its charge to the jury, affords a party the

protection sought. See id; United States v. Corey, 625 F.2d 704,

708 (5th Gir. 1980), cert. denied, 450 U S. 925 (1981).

Cruz specifically requested that the foll ow ng question be
asked during voir dire:

The Defendant has previously been convicted of a crimnal

of fense. The | aw says that a prior conviction is a factor
you may consider in deciding, as with any w tness, whether
to believe the testinony of the Defendant in this trial, but
it does not necessarily destroy the Defendant's credibility.
The fact that the Defendant has previously been found guilty
of another crine does not nean that the Defendant commtted
the crime for which he is on trial, and you nust not use the
prior conviction as proof of the crinme charged in this case.
Do you accept and enforce this principle? Wuld you apply
it if you were chosen as a juror in this case?

Bef ore commencing voir dire, the district court asked

specifically Cruz's attorney about this proposed question,



i nqui ri ng whether Cruz was going to testify. After being
informed that Cruz was going to testify and that Cruz's attorney
wanted to voir dire the jury on the issue of Cruz's three prior
convictions, all of which arose out of a single episode involving
an assault on a police officer, the court denied Cruz's request
to conduct voir dire and denied the proposed question "except as
covered by the court.” The court then nmade it clear that it
woul d, however, allow the parties to raise any concerns they
m ght develop during voir dire on a case-by-case basis in a bench
conf er ence.

The record indicates that Cruz's attorney availed hinself of
the court's invitation to raise his concerns during voir dire.
For exanple, in an on-the-record bench conference, defense
counsel infornmed a prospective juror, whose husband was a police
officer, that "the evidence in this case may show that ny client
has been previously convicted of a crinme that involved an
altercation with a police officer." The court then permtted
Cruz's attorney to question this prospective juror as to whether
Cruz's involvenent in that altercation would prevent her ability
to "sit fairly and inpartially in a crimnal case." Although the
juror responded that she could be inpartial, the court excused
this juror for cause. The court also excused for cause anot her
prospective juror who had been a forner policeman, after Cruz's
attorney began questioning himduring an on-the-record bench

conference. Cruz's attorney did not attenpt to seek further



i ndi vi dual exam nation of any prospective juror regarding the
i npact of Cruz's previous convictions.

Moreover, at the outset of voir dire, the district court
instructed the prospective jurors regardi ng the absol ute standard
of inpartiality required of all jurors as the finders of fact and
t he dangers of personal bias and prejudice. At the close of voir
dire, the district judge again asked the prospective jurors to
indicate if there was any reason why any of them should not serve
as a juror but received no response. Further, after Cruz
testified to the fact that he had three prior convictions, the
district court instructed the jury in its charge:

You have been told that the defendant was found guilty in

1977 of two counts of attenpted capital nmurder and one count

of deadly assault of a police officer. These convictions

have been brought to your attention only because you may

Wi sh to consider them when you decide, as with any other

W t ness, how nmuch of the defendant's testinony you wll

believe in this trial. The fact that the defendant was

previously found guilty of other crinmes does not nean that

t he defendant commtted the crinmes for which the defendant

is ontrial. You nmust not use these prior convictions as

proof of the crines charged in this case.

The court also instructed the jury in its charge to assess Cruz's
credibility as it would that of any wi tnesssQi.e., by exam ning
whet her Cruz inpressed the jury as honest, whether he had a
reason not to tell the truth, whether he had a good nenory, and
whet her his testinony differed fromthat of other w tnesses.
Before retiring the jury to deliberate, the district court again
specifically inquired whether any juror felt that "anything has

happened here that raises a question about your ability to serve
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inpartially and fairly and wi thout disqualification," but the
court received no affirmative response.

Al t hough the district court could have paid nore heed during
its voir dire examnation to the risk of the bias Cruz's attorney
rai sed, under the circunstances of this specific case we cannot
say that Cruz has shown that the court's failure to ask the
proposed question regarding his prior convictions during voir

dire was an abuse of discretion.

V.

Cruz further contends that the district court erred in
denying his notion to dismss Counts | and Il of the superseding
indictnment or, in the alternative, to require the governnent to
el ect either Count | or Count IIl. He first argues that the
conspiracy offense charged in Count | and the attenpt offense
charged in Count |1l were nultiplicitous because both counts were
charged in violation of 21 U S.C. § 846. Cruz al so argues that
the district court recognized and acknow edged the multiplicity
of these offenses by adopting the governnent's proposed
instruction to the jury on the definition of conspiracy.

We apply the test enunciated in Blockburger v. United

States, 284 U. S. 299, 304 (1932), to determ ne whether conduct
whi ch violates two statutory provisions constitutes nore than one

offense. See United States v. Singleton, 16 F.3d 1419, 1422 (5th

Cr. 1993). The nmandate of Bl ockburger is satisfied if, based on

the statutory elenents, either statutory provision requires proof

11



of an additional fact which the other does not. |d. This court
has already determ ned that under the test enunciated in

Bl ockburger, an attenpt, when prohibited in a statute, may be

prosecuted and puni shed as a substantive crinme separate and apart
fromthe offense of conspiracy for the sane factual episode.

United States v. Anderson, 651 F.2d 375, 378-79 (5th Gr. Unit A

1981); cf. United States v. Marden, 872 F.2d 123, 125-26 (5th

Cir. 1989) (addressing federal prosecution for attenpt foll ow ng
state prosecution for conspiracy). Hence, Cruz's first argunent
is nmeritless.

We read Cruz's second argunentsQthat the district court
recogni zed the multiplicity of these offenses by adopting the
governnent's proposed instruction to the jury on the definition
of conspiracy?sQas being an argunent that the jury instruction
given by the district court was inappropriate. However, Cruz
failed to object to this instruction at trial. Wen a defendant
fails to object to a jury instruction at trial and raises the
issue first on appeal, we will uphold even an inaccurate jury

instruction provided no plain error has resulted fromthe

i naccuracy. United States v. Birdsell, 775 F.2d 645, 654 (5th
Cr. 1985), cert. denied, 476 U. S. 1119 (1986). Plain error is

cl ear or obvious error that affects substantial rights and

underm nes "the fairness, integrity or public reputation of

2 The district court instructed the jury that "conspiracy"
was "a conbi nation or agreenent between two or nore persons who
have joined together to attenpt to acconplish sone unl awf ul
purpose.” On appeal, Cruz objects to the district court's
i nclusion of the phrase "to attenpt."

12



judicial proceedings.” United States v. dano, 113 S. C. 1770,

1779 (1993).

Even if we assune arguendo that the court's instruction on
the definition of "conspiracy" was inaccurate, Cruz has not shown
that such an instruction resulted in plain error. The court's
instruction also made it clear that in order to convict Cruz of
the conspiracy offense charged in Count |, the governnent had to
establi sh beyond a reasonabl e doubt

1. that two or nore persons made an agreenent to conmt the

crime of possession of cocaine with intent to distribute

é.'thaé ?ﬂg def endant, Dionicio Anthony Cruz, knew the

unl awf ul purpose of the agreenent and joined into it

willfully, that is, with the intent to further the unlawful

pur pose.
The court also instructed the jury that to convict Cruz of the
attenpt offense charged in Count IIl, the governnment had to
establi sh beyond a reasonabl e doubt that Cruz "intended to
possess a quantity of cocaine with the intent to deliver it to
anot her person" and that Cruz "did sonething that was a
substantial step toward conmmtting the crinme." The court further
defined "substantial step" as "conduct that strongly supports the
firmess of the defendant's attenpt to possess with intent to
distribute a quantity of cocaine . . . [or], [i]n other words,
t he defendant's conduct nust be nore than a renote preparation.”
Hence, the district court adequately instructed the jury as to

the distinction between the attenpt charge and the conspiracy

char ge.

13



VI,

Cruz also contends that the district court erred by denying
his request to give a | esser-included offense instruction,
concerning an attenpt to possess cocaine, wth the court's
required instruction on the elenents of the conspiracy charged in
Count |I.

The statutory elenents test is the proper nethod for
determ ning whether a defendant is entitled to a | esser-included

of fense instruction in a federal crimnal trial. Uni ted States

v. Buchner, 7 F.3d 1149, 1152 (5th Cr. 1993), cert. denied, 114

S. . 1331 (1994); see United States v. Browner, 937 F.2d 165,

167 (5th Cr. 1991). |In accordance with this "elenents" test,
"an offense is not |esser included unless each statutory el enent
of the | esser offense is also present in the greater offense.”
Browner, 937 F.2d at 168.

Attenpt to possess cocaine with intent to distribute
requi res proof that the defendant nade a substantial step toward

the comm ssion of the crine. See United States v. Stone, 960

F.2d 426, 433 (5th Gr. 1992). A defendant is said to have nade
a "substantial step" when it is shown that he undertook an overt
act which evidenced strong commtnent to the crimnal venture.

See United States v. Auqust, 835 F.2d 76, 77-78 & n.2 (5th Gr.

1974). A conviction for involvenent in a drug conspiracy is
based on proof of an agreenent between two or nore people to
commt an unlawful act together but does not require proof of any

overt conduct on a particular defendant's part. United States v.

14



Ayal a, 887 F.2d 62, 67 (5th Gr. 1989); United States v.

Her nandez- Pal aci os, 838 F.2d 1346, 1348 (5th Cr. 1988). Hence,

because an attenpt offense contains an el enent not part of a
conspiracy offense, the district court did not err by refusing to

give Cruz's requested | esser-included offense instruction.

VI,

Finally, Cruz contends that the district court's instruction
t hat questions asked by | awers were not evidence was an
incorrect instruction on the law. He specifically challenges the
followng part of the district court's charge:

If a | awyer asks a question which contains an assertion of

fact, you may not consider the assertion as evidence of that

fa[c]t. The lawer's statenents are not evidence.
He argues that although a question in and of itself may not be
evi dence, when the question is coupled wth the applicable
response fromthe testifying witness, both the question and the
response are evidence. Although he cites no authority to support
this novel argunent, he nonethel ess suggests that the instruction
given by the district court was "obviously prejudicial™ to his
ability to devel op evidence through his cross-exam nation of
W t nesses.

In reviewing instructions to the jury, we consider whether
the district court's charge as a whole is a correct statenent of
the I aw and whether it clearly instructs the jurors as to the
principles of |law applicable to the factual issues confronting

them United States v. O Banion, 943 F. 2d 1422, 1429 (5th Cr

15



1991); United States v. Lara-Velasquez, 919 F.2d 946, 950 (5th

Cir. 1990). W note that it is proper to instruct the jury that
coments or questions by counsel are not substantive evidence.

See United States v. Stouffer, 986 F.2d 916, 924 (5th Gr.),

cert. denied, 114 S. C. 115 (1993); United States v. Onori, 535

F.2d 938, 944-45 (5th Gr. 1976) (upholding the district court's
instruction to the jury that a | awer's | eadi ng question for

pur poses of cross-exam nation was not to be considered as
evidence); see also 1 EbwRD J. DEVITT ET AL., FEDERAL JURY PRACTI CE AND

| NSTRUCTIONS 8§ 12.08 (4th ed. 1992) (providing the foll ow ng
instruction: "The questions asked by a | awer for either party
to this case are not evidence. |If a lawer asks a question of a
W t ness which contains an assertion of fact, therefore, you may
not consider the assertion by the | awer as any evidence of that
fact. Only the answers are evidence."); 1 EDWMRD J. DEVITT & CHARLES
B. BLACKMAR, FEDERAL JURY PRACTICE AND | NSTRUCTIONS 8§ 11.13 (3d ed. 1977)
(providing an instruction in identical |anguage to that used by
the district court in the instant case). Further, when read as a
whol e, the district court's charge indicates that the district
court properly instructed the jury that in determning the facts,
it must "consider only the evidence presented at trial, including
the sworn testinony of the wi tnesses, the stipulation entered
into by the parties[,] and the exhibits," and that "any
statenents, objections, or argunents nade by the | awers are not

evidence." Hence, the district court's charge indicates that the

16



court correctly instructed the jury concerning applicable | aw

Cruz's contention is thus neritless.

VI,

For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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