UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8771
Summary Cal endar

JERRY R SULLI VAN,
Pl ai ntiff-Appellant,
VERSUS

| NTERNAL AFFAI RS DEPARTMENT,
Hughes Unit, T.D.C J.,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(W93-CV-092)

(June 2, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges:
PER CURI AM !

Proceeding pro se and in forma pauperis, Jerry R Sullivan
appeal s the dismssal of his action for failure to state a claim
upon which relief may be granted. W AFFI RM

| .

Sullivan, a state prisoner, filed a civil rights action,

namng the Internal Affairs Departnent (1AD), Hughes Unit, Texas

Departnent of Crim nal Justice, as a defendant, and all egi ng that

. Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.



he was beaten and victim zed by gangs as a result of conplaints he
made to the | AD.?

At the Spears hearing convened by the magistrate judge,
Sullivan presented a ranbling and inconprehensible discourse,
apparently conpl ai ni ng that he had been attacked by and fought with
bl ack i nmat es "behi nd KKK", and that the only response he received
fromprison authorities regarding his conpl aints was that sonet hi ng
woul d be done if his allegations proved to be true. As proof that
he was a victim of a conspiracy, Sullivan recounted an i ncident
where an unsupervised inmate cane to his cell in admnistrative
segregation; believing he was about to be attacked, Sullivan threw
hot water on the innmate. The prison warden testified and
characterized Sullivan's disciplinary history as "extensive",
noting that he had 14 di sciplinary offenses for fighting with other
i nmat es.

In his report and recomendation, the nagistrate judge

concl uded:
At the hearing, Plaintiff's testinony was
ranbling and he was at tines totally incoherent.
VWhat Plaintiff was able to nmake cl ear, however, is
that he is a nenber of some group which is
admttedly opposed to integration; and that as a
result of his views and associations, he has
2 After the suit was filed, the magistrate judge entered an

order allowing Sullivan 20 days in which "to state specific
facts, and to specifically identify and name as defendants those
i ndividuals involved in the alleged constitutional violations."

I nstead of conplying with this order, Sullivan filed a letter
wth the court clerk, conplaining of the way that his |awsuits
wer e bei ng handl ed and suggesting that he wished to dismss the
suit. Concluding that Sullivan should be required to clarify his
desire to dism ss the action, the nmagistrate judge convened a
Spears heari ng.



repeatedly had problens with the black inmates
incarcerated at the Hughes Unit. According to
Plaintiff's testinony, these problens consist
primarily of physical altercations, which have
escal ated upon occasion to such a degree as to
i nclude ax fights with unnaned bl ack i nmates.

The nmagi strate judge noted that Sullivan had been unable to
identify any individual |AD personnel to whom he had witten to
conplain about the attacks, although he did state that he had
witten to Warden Jack Garner about his inability to get along with
t he bl ack inmates. Sul l'ivan contended that he should have been
moved to anot her buil ding. He believed that there was a causa
connection between his conplaints to | AD and the attacks, but was
unable to articulate any facts in support of that belief.

The magi strate judge concluded that the | AD was not a proper
party defendant in a civil rights action because, as a state
agency, suits against it are barred by the Eleventh Anmendnent.
Hughes v. Savell, 902 F.2d 376, 377-79 (5th Gr. 1990); Ruiz v.
Estelle, 679 F.2d 1115, 1137 (5th Gr.), nodified on ot her grounds,
688 F.2d 266 (5th Cr. 1982). The magistrate judge further
reasoned, assuming Sullivan could anend his conplaint to nane
i ndi vidual prison officials as parties defendants, that the renedy
requested by Sullivan -- to be noved to another building -- would
only serve to protect himfromracially notivated attacks if the
buil ding were racially segregated. Because the Suprenme Court has
hel d that prison segregation on the basis of race al one viol ates an
inmate integration policy, this allegationis insufficient, wthout
nore, to establish a constitutional violation. See Lee .

Washi ngton, 390 U. S. 333 (1968). Finally, because Sullivan had
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failed to allege facts fromwhich it could be concl uded t hat he was
threatened with a pervasive risk of harmand that prison officials
had failed to exercise reasonable care to prevent prisoners from
intentionally inflicting harmor creating unreasonabl e ri sk of harm
to other prisoners, Sullivan had failed to show that prison
officials had violated his constitutional right to reasonable
protection from harm caused by other innmates. See Stokes v.
Del canbre, 710 F.2d 1120, 1124 (5th Gr. 1983). As to the
all egation that Sullivan had been required to defend hinself in his
cell by throwing hot water on an unsupervised inmate, the
magi strate judge concluded that Sullivan had alleged no nore than
negligence on the part of prison officials, which did not state a
constitutional violation. See Davidson v. Cannon, 474 U S. 344
(1986) .

Because Sul | i van coul d prove no set of facts in support of his
claimentitling himto relief, the nmagistrate judge recomended
that the action be dism ssed pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure for failure to state a claim
Sullivan did not file objections, and the district court adopted

the report and recomendati on and di sm ssed the action.?

3 After the district court dismssed his conplaint, Sullivan
filed another civil rights conplaint wwth the sane docket nunber,
noting that "Good cause for = This Appeal." Because we liberally

construe notices of appeal where the m slabeling is apparent and
there is no prejudice to the adverse party, Warfield v. Fidelity
and Deposit Co., 904 F.2d 322, 325 (5th Cr. 1990), we construe
the papers filed by Sullivan as a proper notice of appeal.
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.
A

Sullivan conplains first that he had requested in his
conplaint that copies of disciplinary hearing tapes, records,
phot os, incident reports and prison records and the head of the | AD
be produced at the Spears hearing, but they were not. The
conpl ai nt does not contain these requests and the record does not
reflect that the requests were nade in any other docunent.

The nmagistrate judge's order setting the Spears hearing
requests the defendant to produce copies of disciplinary records,
incident reports and any other records relevant to Sullivan's
all egations, and there is nothing in the record indicating that the
defendant failed to conply.* Sullivan does not suggest why he
needs the records and does not identify specific records that were
omtted, apart from photographs of his injuries and tapes of the
di sci plinary hearing.

Sullivan's contention msconstrues the purpose of a Spears
hearing. As the magistrate judge's order reflects, the hearing was
not convened to determne the nerits of Sullivan's clains.
I nstead, its purpose, in part, was to give Sullivan an opportunity
to explain the factual basis for his clains and to determ ne
whet her the conpl aint should be dism ssed as frivol ous pursuant to
28 U.S.C. 8 1915(d) or for failure to state a claim upon which

relief may be granted under Rule 12(b)(6). See Adans v. Hansen,

4 In fact, the transcript of the hearing reflects that nedi cal
records were available along with at | east sone of the
di sciplinary records.



906 F.2d 192, 194 (5th Cr. 1990) (Spears hearing is not trial on
merits but is in nature of anended conplaint or nore definite
statenent). The magistrate judge requested the records as an aid
in determning whether the conplaint should be dismssed as
frivol ous and Sullivan had no i ndependent right to have the records
produced at that stage of the litigation.

B

In Sullivan's brief, nost of the stated facts were not raised
before the district court.® We will not address issues raised by
these facts, because they are raised for the first tine on appeal.
See Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Cr. 1991).
Further, even construing Sullivan's brief liberally, we are unable
to discern any specific challenge to any portion of the district
court's judgnent.

In any event, we have reviewed the nagistrate judge' s report
and reconmmendati on, and agree that Sullivan has not identified any
individuals who are personally responsible for causing him to
suffer a constitutional deprivation. Because the IAD is not a
proper defendant, and because Sul |l ivan has not identified any ot her
def endant who is personally responsible for failing to protect him

fromhis follow inmates, the district court properly determ ned

5 For exanple, Sullivan asserts in his appellate brief that he
was required to undergo surgery to renove 23 tattoos so that he
could get a better job when he was rel eased from prison.
According to his appellate brief, however, in the mddle of the
surgery, while he was "still on the surgery table, fluid still
comng out fromthe burn's and skin," the head of the hospital
cane in and demanded that the operation stop because it was
"cosnetic surgery" that the state would not |let them do any nore.



that Sullivan could prove no set of facts that would entitle himto
judgnent in this action. Therefore, the district court properly
di sm ssed the case for

12(b)(6).°

failure to state a claimpursuant to Rule

L1l
For the foregoing reasons, the judgnent is

AFFI RVED.

6 Even construing the conplaint, as anended by the Spears
hearing, as favorably to Sullivan as possible, it "lacks even an
arguabl e basis in law' so dism ssal would be proper under either

Rul e 12(b)(6) or section 1915(d). See Mwore v. Mbus, 976 F.2d
268 (5th Cr. 1992).



