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Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.”
GARWOOD, Circuit Judge:

Plaintiff-appellant Shirley Bunton (Bunton) seeks judicial
review of the final decision of the Secretary of Health and Human
Services (the Secretary) denying her application for disability

benefits under the Social Security Act, 42 U S C. 8§ 401 et seq.

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



(the Act). The district court granted sunmary judgnent in favor of
the Secretary, and we affirm
Facts and Proceedi ngs Bel ow

Bunton was born in 1961, has a seventh grade education, and
has past relevant work as a cook. Medical evidence in the record
reflects that she injured her back in February 1987 and was
exam ned by Dr. John Goherm |Iler the followng April for painin her
right leg, hip, and back. Dr. Oobermller concluded that Bunton
suffered froma | unbar disc disease at the L5-S1 | evel and ordered
an epidural steroid injection to reduce the bulging of the disc.
The injection led to significant i nprovenent in Bunton's condition,
and she was released fromDr. Chermller's care on May 13, 1987
By Novenber, however, Bunton's pain had returned. Dr. Cbermller
prescribed a second injection and physical therapy, but after her
synptons showed only slight inprovenent, he referred her to Dr.
Frosty Mbore, an orthopedi c surgeon, for possible back surgery.

Dr. Moore exam ned Bunt on on Septenber 9, 1988, and determ ned
that she had full range of notion in her | ower back, her reflexes
and sensation were intact, and no pain was present in either |eg.
However, a CT scan revealed bulging discs at the L4-5 and L5-S1
| evel s. Dr. Moore did not reconmmend surgery, but rather stated
Bunton could performwork not requiring lifting over fifty pounds,
constant sitting and frequent standing, pushing, pulling, or
clinbi ng. The followng February, Dr. Cbermller reevaluated
Bunton for the Texas Rehabilitation Comm ssion (TRC) and found
that, although she conplained of mld back and leg pain which

sonewhat |imted her activities, her physical condition had not



changed. Dr. Oberm |l er recomended that because Bunton wei ghed
230 pounds, she could i nprove her physical functioning with weight
| oss and condi tioni ng exerci ses.

On Cctober 1, 1990, Bunton filed an application for socia
security disability benefits because of her back injury and wei ght
problem Dr. Obermller again exam ned her for the TRC in January
1991, at which tinme her weight had increased to 240 pounds. Dr.
oerm Il er found that while her range of notion had deteriorated,
she showed no signs of nuscle spasm atrophy, or weakness. He
concluded that Bunton had a mld degenerative |unbar disc and
recomended that she institute a wal ki ng programto | ose wei ght and
a fitness program to strengthen her |ower back and abdom nal
nmuscl es.

The Social Security Admnistration (SSA) denied Bunton's
application initially and on reconsideration. Because Bunton
failed to appear for a nedical exam nation as instructed, the SSA
based its decision on nedical reports provided by Drs. Cohermller
and Moore. Bunton then requested review by an adm nistrative | aw
judge (ALJ) but elected not to attend the hearing. The ALJ ruled
on Septenber 24, 1991, that Bunton was not disabled as defined by
the Act because she possessed the functional capacity to do a ful

range of light work.? After the Secretary declined to review the

. The Act defines "disability" as the "inability to engage in
any substantial gainful activity by reason of any nedically
det erm nabl e physical or nental inpairnment which . . . has |asted

or can be expected to last for a continuous period of not |ess
than 12 nonths." 42 U S.C. § 423(d)(1)(A). The Secretary
eval uates disability clains through a five step process:

"(1) Is the claimant currently working? (2) Can the
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ALJ's decision, Bunton filed the present conplaint in the court
bel ow pursuant to section 405(g) of the Act. The magi strate judge
recommended the Secretary's decision be affirnmed, but nodified to
reflect that Bunton could only perform sedentary work rather than
light work. Over Bunton's objections, the district court adopted
the magi strate judge's report, nodified the Secretary's deci sion,
and entered summary judgnent for the Secretary on Cctober 7, 1993.
Bunton brings this appeal.
Di scussi on

First, Bunton contends that she did not know ngly waive her
right to counsel at her hearing before the ALJ. There is no
constitutional right to governnent-furnished counsel in social
security proceedings, Brandyburg v. Sullivan, 959 F.2d 555, 562
(5th Gr. 1992), but claimnts have a statutory right to counsel
(other than at governnent expense) under the Act. 42 U.S. C § 406;
20 CF.R 8 404.1700. The claimant nust be properly infornmed of
this right, but may waive it if given sufficient notice enabling
her to decide whether to retain counsel. 42 U S.C. 8 406(b)(1)(c);
Clark v. Schweiker, 652 F.2d 399 (5th Gr. Unit B July 1981); see

i npai rment be classified as severe? (3) Does the

i npai rment neet or equal a listed inpairnent in
Appendi x One of the Secretary's regulations? (in which
case, disability is automatic) (4) Can the clai mant
perform her previous relevant work? and (5) Is there
ot her work available in the national econony that the
cl ai mant can perforn?" Kershaw v. Shalala, 9 F.3d 11
12-13 n.1 (5th Cr. 1993); 20 CF.R 88 404. 1520,

416. 920 (1992).

The ALJ concl uded that Bunton was unable to return to her past
rel evant work as a cook, but she could perform other jobs
avail able in the national econony.
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al so Thonpson v. Sullivan, 933 F.2d 581, 584 (7th Gr. 1991). This
Court has identified certain factors to guide the courts in judging
the sufficiency of the notice. The Secretary should normally
advi se the applicant that there nmay be organizations in the area
offering free representation, if that is the case. See Cark, 652
F.2d at 403; Benson v. Schwei ker, 652 F.2d 407, 408 (5th CGr. Unit
B July 1981). The notice at issue in Clark made no reference to
free legal representation. Thus, as the Court reasoned, "the
natural assunption fromthis notice [wa]s that any representative
whom t he cl ai mant may seek woul d] have the right to demand a fee
for these services." Cark, 652 F.2d at 403. In addition, the
claimant should be infornmed that attorneys nmay represent the
claimant on a contingent basis and that the fee cannot exceed
twenty-five percent of the anount of benefits received. dark, 652
F.2d at 403; Benson, 652 F.2d at 408.

The pre-hearing witten notice Bunton received included a | i st
of organi zations capable of |ocating private attorneys who "may be
wlling to represent [her] and not charge a fee unless [her] claim
is allowed.” This phrasing may actually be nore understandable to
a layperson than the |egal nonenclature "contingent fee" used in
Clark. The notice Bunton received did not specify that the fee was
limted to twenty-five percent of her potential benefits, but it
did informher that any fee charged nust be approved by the SSA
The notice clearly informed Bunton that "if [she was] not able to
pay for representation and [she] believe[d she] m ght qualify for

free l egal representation, the |ist contai ns nanes of organi zati ons



which may be able to help [her]" (enphasis added).? There is
nothing to suggest Bunton was m sl ed. We conclude that this
notification conplies with the requirenents set forth in Cark and
Benson, ®* and accordi ngly, Bunton know ngly effectuated a waiver of
her right to counsel at the hearing.

Qur result would not change had we found Bunton's notices
i nsufficient. By not raising this issue before the Appeals
Council, at which tine she was represented by counsel,* Bunton
failed to exhaust adm nistrative renmedies. Mise v. Sullivan, 925

F.2d 785, 791 (5th Cr. 1991). As such, this claimis not properly

2 The notice specified that the list providing this

i nformati on was encl osed. W may assune, therefore, that Bunton
received the list, or, if for sonme reason the |list was not
attached, she was at |east on notice that such a |ist existed and
it was her responsibility to contact the office which had sent
the notice. Bunton was advised in another notice that there were
"groups [which] nay be able to give you the nane of a | awer who
wll help you for free. Contact any Social Security office if
you want the nanes of these groups."

3 The Seventh and Eleventh Crcuits have interpreted dark as
i nval idating any notice of hearing that fails to specify that no
nmore than twenty-five percent of the claimant's recovery can be
paid in fees. See Thonpson v. Sullivan, 933 F.2d 555, 562 (7th
Cr. 1991); Edwards v. Sullivan, 937 F.2d 580, 585 (11th Cr
1991). In both Thonpson and Edwards, as in O ark and Benson, the
cl ai mant appeared at the hearing, and the ALJ failed to properly
informher of the limt on fees. Bunton, on the contrary, chose
not to attend the hearing before the ALJ; thus the Secretary was
never afforded the opportunity to explain any m sunderstandi ngs
concerning the notice. Because Bunton did not even seek free

| egal representation, we cannot say the |ack of information on
fee limts prevented her from obtaining paid representation.

Cl ark observed "while we do not determne that the notice is
intended to di scourage a claimnt fromobtaining the aid of
counsel, we do determne that the entire tone of the notice is
more than likely to have that effect.” Id. at 403. W cannot
say that of the notices given Bunton here.

4 Bunton's ability to find counsel to represent her before the
Appeal s Council suggests that she knew how to obtain | egal
representation but nerely neglected to do so.
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before us, and we are precluded fromreviewing it. Dom ni ck v.
Bowen, 861 F.2d 1330, 1332 (5th Cr. 1988); 20 C.F.R § 404.900
(indicating that a claimant's failure to follow adm nistrative
procedures will waive judicial review). Thus, Bunton has wai ved
any claim she may have had concerning the sufficiency of the
notice. In addition, this Grcuit will not reverse the Secretary's
decision for an inproper waiver of counsel absent a show ng of
prejudi ce or unfairness. Kane v. Heckler, 731 F. 2d 1216, 1220 (5th
Cir. 1984). No such show ng has been nmade here.

Bunt on next challenges the district court's nodification and
affirmance of the Secretary's deci sion. Bunt on argues that by
determ ning the evidence did not support a finding that she could
performlight work, the district court was required to remand the
decision for a new hearing. However, when review ng natters of
law, the district court is enpowered to affirm nodify, or reverse
t he decision of the Secretary, with or without renmandi ng the cause
for arehearing. 42 U.S.C. 8§ 405(g). Further, "[t]his court wll
not vacate a judgnent unl ess the substantial rights of a party have
been affected.” Mays v. Bowen, 837 F.2d 1361, 1364 (5th Cir.
1988). The ALJ found Bunton capable of performng a full range of
light work.> This finding necessarily included an inplicit

determ nation that she could al so performless strenuous sedentary

5 Li ght work involves lifting no nore than twenty pounds at a
time with frequent lifting of no nore than ten pounds, requires a
significant anmount of wal king or standing, or involves sitting
nmost of the time with sonme pushing and pulling. To be considered
capabl e of performng a full range of |ight work, the cl ai mant
must have the capacity to do substantially all of these
activities. See 20 CF.R 8§ 416.967(b).
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work.® In the present case, as in Miys, "[t]he fact that the
United States magistrate agreed wth only one of [several]
determ nations by the adm ni strative | awjudge and consequently had
touse adifferent disability table did not affect [the clai mant's]
substantial rights.” 1d. at 1364. A decision nmade under Rules
202. 17 or 202.18, Table No. 2 Appendix 2, relating to sedentary
wor k, rather than Rules 201.24 or 201.25 of Table No. 1, Appendi X

2, relating to light work, wll still result in a finding of "not
di sabled."” Thus, since the Secretary's decision both before and
after nodification indicated Bunton was "not disabled,"” her

substantial rights were not affected. 1d.

Accordingly, we |limt our review to whether the Secretary's
deci sion, as nodified, was supported by substantial evidence inthe
record. See Anthony v. Sullivan, 954 F.2d 289, 292 (5th Gir.
1992). W may not reweigh the evidence or substitute our own
judgnent for that of the Secretary, Pierre, 884 F.2d at 802, and
all conflicts in the evidence are to be resolved by the Secretary,
Ant hony, 954 F.2d at 295. In this instance, the record clearly
supports the determ nation that Bunton was capable of performng
sedentary worKk. The nedical evaluations perfornmed by Drs.
oerm | ler and More satisfied the residual work capacity for
sedentary work. For instance, Dr. Oberm |l er observed that:

"[Bunton] would have no difficulties with any sedentary-

type work which would require fine manipul ati ons of the

hand as she is able to hear, speak, understand and
utilize her upper extremties without difficulty. [ She]

6 Sedentary work involves lifting no nore than ten pounds,
frequent sitting, and occasional standing or wal king. See 20
C.F.R 8§ 416.967 (a).



may have sonme difficulty with heavy lifting or any
prol onged stooping."

Nei t her physician advised Bunton to |imt her activities, which
currently include house cleaning, sone gardening, and regular
church attendance. Mreover, Bunton stated that she has not worked
since 1980, but the injury which is alleged to have caused her
disability did not occur until 1987. From this, the Secretary
coul d reasonably concl ude that Bunton's clained disability was not
t he sole cause for her failure to work.

Bunton's remaining argunents are equally unavailing. Her
wei ght does not entitle her to disability benefits. (Qoesity, if
renmedi able, is not disabling, Lovelace v. Bowen, 813 F.2d 55, 59
(5th Cr. 1987), and Bunton has not |ost weight or begun an
exercise program as directed by physicians. Her subjective
conplaints of pain can constitute a disabling condition only when
the pain is constant, unrelenting, and wholly unresponsive to
therapeutic treatnent. Harrell v. Bowen, 862 F.2d 471, 480 (5th
Cir. 1988). But evaluating "a claimant's subjective synptons is a
task particularly within the province of the ALJ who has an
opportunity to observe whether the person seens to be disabled. "
ld. (quotation omtted). |In this instance, the ALJ did not abuse
his discretion in discounting Bunton's conplaints "based on the
medi cal reports conbined with her daily activities and her deci sion
to forego [treatnent]." Giego v. Sullivan, 940 F. 2d 942, 945 (5th
CGr. 1991).

Finally, 1in gauging Bunton's ability to work, the ALJ

consi dered her age, education, and work history. Bunton contends,



however, that the ALJ erred by not including illiteracy as a
limting factor. This argunent is without nerit. The record
reflects that Bunton has a seventh grade education and gives no
indication of illiteracy. I ndeed, the Secretary's regqgulations
defining sedentary work apply to a person age 18-44 with alimted
or less than limted education, even if the individual is
illiterate. See 20 CF.R pt. 404 subpt. P, app. 2, 8 201.00(i).
Thus, a finding of illiteracy would not have altered the
Secretary's deci sion.
Concl usi on
Accordingly, the Secretary's decision denying benefits is

AFF| RMED.
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