IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8709
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

JAVI ER DEL HI ERRO VARGAS
a/ k/ a Enri que Ronero,

Def endant - Appel | ant.
Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-93-CR-239
(May 18, 1994)
Bef ore H G3 NBOTHAM BARKSDALE, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Javier Del Hierro-Vargas argues that because (1) deportation
foll ow ng conviction of an aggravated felony is an elenent of a
separate offense defined by subsection (b) of 8 U S. C. 8§ 1326 and
(2) the indictnment failed to allege this elenent, the district
court erred in sentencing himto a termof inprisonnent in excess

of two years, the statutory maxi mumfor re-entry after

deportation under § 1326(a).

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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In United States v. Vasquez-Od vera, 999 F.2d 943, 945-46

(5th Gr. 1993), cert. denied, 114 S.Ct. 889 (1994), Del H erro-

Vargas concedes, "this Court considered the identical |egal issue
presented by this case, on virtually identical facts," and

concl uded that subsection (b) of 8§ 1326 was intended by Congress
to be a sentence enhancenent provision and not a separate
crimnal offense. Although the defendant requests

reconsi deration of the issue, only an "overridi ng Suprene Court
decision,"” a change in statutory law, or this Court sitting en

banc may overrule a panel decision. United States v. Zuniga-

Salinas, 952 F.2d 876, 877 (5th Gr. 1992) (en banc). This panel
may not reconsider the Court's precedent. Accordingly, the
district court correctly inposed a sentence in excess of two
years based on the sentence enhancenent set forth in
8§ 1326(b)(2).

AFFI RVED.



