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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
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JACKI E EUGENE HI NSON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
( SA-92- CA-984( SA-89-CR-57(14))

] (May 3, 1995)
Bef ore LAY,! DUHE and DeMOSS, Circuit Judges.

PER CURI AM 2

Jacki e Eugene H nson appeals the district court's denial of
his notion to vacate his conviction brought under 28 U. S. C. § 2255.
H nson raises a Sixth Amendnent ineffective assistance of counsel
claim based on four separate alleged conflicts of interest. W
affirm

BACKGROUND
A grand jury indicted H nson on drug conspiracy counts and ten

counts of noney |aundering. The indictnent alleged that the drug

! Circuit Judge of the Eighth Crcuit, sitting by designation.

2 Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



conspiracy used aircraft from Honson's air charter service to
transport |arge anounts of cash. Hi nson pled guilty of three
counts of noney |aundering and agreed to serve an eight year
sent ence. In the plea agreenent, H nson waived his right to
appeal. He files this 8§ 2255 notion to set aside his conviction
alleging that his attorney had a conflict of interest rendering his
representation ineffective. A nmagistrate judge conducted a two-day
evidentiary hearing and recommended t hat H nson's cl ai ns be deni ed.
The district court adopted the nmagistrate's recomendati on and
deni ed H nson's notion.
DI SCUSSI ON

To show i neffective assistance of counsel, a defendant nust

denonstrate that his counsel's performance was deficient and that

the deficient performance prejudiced the defense. Strickland v.

Washi ngton, 466 U. S. 668, 687 (1984). To show prejudice when a
defendant pleads guilty, he nust denonstrate a reasonable
probability that, but for his counsel's errors, the defendant woul d
have insisted on going to trial rather than plead guilty. H Il v.
Lockhart, 474 U S. 52, 59 (1985).°3

In the conflict of interest context, we presune prejudice only
if the defendant denonstrates that an actual conflict of interest

adversely affected his counsel's perfornance. United States v.

McCaskey, 9 F. 3d 368, 381 (5th Cr. 1993), cert. denied, 114 S. C.

3 W note at the outset that the Governnent does not allege
procedural default. We will not inquire into cause and prejudice
if the Governnent does not raise the procedural default bar.
United States v. Drobny, 955 F.2d 990, 995 (5th Cr. 1992).

2



1565 (1994). "A conflict exists when defense counsel places
hinmself in a position conducive to divided loyalties." United

States v. Carpenter, 769 F.2d 258, 263 (5th Gr. 1985). Whether a

conflict of interest exists is a m xed question of |aw and fact,

whi ch we revi ew de novo. Strickland, 466 U. S. at 698.

Hi nson alleges four conflicts of interest by his attorney,
Cerald ol dstein. First, Hnson alleges a conflict wth
CGol dstein's previous representation of Margarito Flores, who was a
potential wtness against Hinson.* Second, Hi nson alleges that
CGol dstein hinself was a potential w tness against H nson. Third,
Hi nson points to a personal conflict between Gol dstein and t he AUSA
responsible for the prosecution. Finally, H nson alleges that a
Gover nment subpoena of Goldstein's business records created a
conflict of interest. The first two alleged conflicts of interest
were the basis for a Governnent notion to disqualify Goldstein.
The district court denied the notion to disqualify.

CGol dstein's prior representation of Flores does not create an
actual conflict because Hi nson does not showthat Flores would have
testified against him An actual conflict exists when an attorney
represents a crimnal defendant after having previously represented

a CGovernnent witness in a related matter. United States .

Casiano, 929 F.2d 1046, 1052 (5th Cr. 1991). Al t hough the
Governnent |isted Flores as a potential wtness, Goldstein had the

AUSA' s assurances that Flores would not testify against H nson

4 Flores had originally been indicted along with Hi nson, but the
Gover nnment dropped its case agai nst Fl ores.
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Furt hernore, neither Gol dstein nor H nson thought that Flores could
testify adversely to H nson. W conclude that CGoldstein's prior
representation of Flores did not create a conflict of interest.®

Li kewi se, Goldstein hinmself would not have testified agai nst
H nson because his testinony was cunul ative. An attorney shoul d
not call the opposing attorney as a wtness unless his testinony is

bot h necessary and unobt ai nabl e fromother sources. United States

v. Crockett, 506 F.2d 759, 760 (5th Cr.), cert. denied, 423 U S

824 (1975). (Coldstein's possible testinony concerned a tel ephone
conference during which he spoke to H nson and several of his
pilots. Two pilots testified at the disqualification hearing to
the contents of the tel ephone conference. The Governnent intended
to call several pilots as witnesses in its case against H nson

Gol dstein's testinmony would have been nerely cunulative to the
pilots' testinony. Because the contents of CGoldstein's testinony
coul d be obtained through other sources, the Governnent woul d not
have called him as a wtness. Consequently, no actual conflict
exi sts.

Gol dstein's personal conflict wwth the AUSA is not a conflict
of interest. It is unfortunate in this day and age that opposing
attorneys often do not |ike one another. Goldstein infornmed Hi nson
of the personal conflict, and H nson nmaintained Goldstein as his
attorney. W do not see how the personal conflict could anpbunt to

an actual conflict.

5> Because Flores would not have testified agai nst H nson, we need
not consider the validity of H nson's and Flores's waivers of
Gol dstein's successive representations.
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Finally, H nson contends that the CGovernnent's subpoena of
Gol dstein's business records for this case anounts to a conflict of
i nterest. The Governnent, however, wthdrew its subpoena after
CGol dstein noved to quash it. The subpoena was w thdrawn five
nmont hs before Hi nson pled guilty, and CGol dstei n never produced any
of his records for the Governnent. W see no conflict of interest.

CONCLUSI ON

For the foregoing reasons, the district court's denial of

Hi nson's notion to set aside his conviction is

AFFI RMED.



