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UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

FRANCES REDD,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(A-93- CA- 157- IN( A- 86- CR-04- 0l JN)

(Sept enber 30, 1994)

Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.

PER CURI AM *

Frances Redd appeals the district court's denial of her
petition for relief pursuant to 28 U S.C 8§ 2255. She cl ai ns,
anong other things, that the governnent presented perjured
testinony and that the introduction of certain evidence at trial
unfairly surprised the defense. Finding the district court

properly denied relief, we affirm

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.
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|. FACTS AND PROCEDURAL HI STORY

I n August 1986, after a jury trial, Frances Redd was convi cted
of two counts of tax evasion in violation of 26 U S . C. § 7201.
Redd was sentenced to two three-year terns of inprisonnment wth the
second termsuspended. Redd was pl aced on supervi sed probation for
five years. This Court affirmed Redd's convictions on direct
appeal. The facts of the offense are set forth in detail in that
opinion. Briefly, the governnent proved that Redd cashed checks
witten by custonmers of her enployer, the Koen famly jewelry
busi ness, converted those funds for her own use and failed to pay
taxes on the incone.

On March 22, 1993, Redd filed a notion to vacate, set aside,
or correct the sentence pursuant to 28 U S.C. § 2255. She all eged
that she was convicted on the basis of perjured testinony by the
conplainant, WlliamJ. Koen, Jr., and that the governnent failed
to investigate certain | eads she gave regardi ng the source of her
cash flow Redd al so contended that the trial court erred in
denying her notion for a mstrial when the governnent introduced
docunents which previously had not been disclosed to the defense.
Finally, Redd contended that she was not provided with the
docunents because she received i neffective assi stance of counsel.?

After the governnent responded to the notion, the nmagistrate

j udge recommended that it be denied. Redd filed objections to the

! Redd does not argue on this appeal that she received
i neffective assistance of trial counsel. | ssues not briefed are
consi dered abandoned. Fed. R App.P. 28(a)(4); see Marple v.
Kurzweqg, 902 F.2d 397, 399 n.2 (5th GCr. 1990).
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recomendati on, which the district court overruled after de novo
revi ew. Accordingly, the district court adopted the report and
recommendati on and ent ered judgnent di sm ssing Redd's clainms. Redd
now appeal s.
1. STANDARD OF REVI EW

"Relief under 28 U S . CA § 2255 is reserved for
transgressions of constitutional rights and for a narrow range of
injuries that could not have been raised on direct appeal and
woul d, if condoned, result in a conplete m scarriage of justice."

United States v. Vaughn, 955 F.2d 367, 368 (5th Cr. 1992). Even

when a def endant al |l eges a fundanental constitutional error, he may
not raise an issue for the first time on collateral review w thout
show ng both cause for his procedural default and actual prejudice

resulting fromthe error. United States v. Shaid, 937 F.2d 228,

232 (5th Gr. 1991) (en banc), cert. denied, @ US |, 112 S. C

978 (1992). Although Redd raised issues for the first timeinthis
§ 2255 proceedi ng, the governnment did not invoke the procedural bar
in the district court. Accordingly, it is unnecessary for this

Court to determ ne whet her Redd has shown cause and prejudi ce. See

United States v. Drobny, 955 F.2d 990, 994-95 (5th Cr. 1992).
I11. PERJURED TESTI MONY
Redd contends that governnment w tness Koen perjured hinself
during her trial. To prevail, she nust showthat the testinony was
actually false, that the prosecutor knew that it was false, and

that it was material to the issue of guilt. My v. Collins, 955

F.2d 299, 315 (5th Gir.), cert. denied, __ US. _, 112 S.Ct. 1925
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(1992).

As previously stated, Redd was charged with failing to pay
taxes on funds enbezzled from her enployer, Koen. At trial, Redd
attenpted to prove that she was falsely accused by Koen because
Koen wi shed to conceal his own tax evasion. In her 8§ 2255 noti on,
Redd argued that the foll ow ng testinony given by Koen was fal se:
"Koen stated he discovered the loss from his store and took
i medi at e action;" and "Koen stated he was the owner of the store."
The court bel ow properly found that Redd had failed to denonstrate
the materiality of the alleged false testinony.

Additionally, Redd argues that since the trial she has
di scovered additional evidence,? which the governnent "could have

di scovered" if it had conducted an adequate investigation
and whi ch denonstrates that Koen perjured hinself before the grand
jury and at trial. O course, inplicit in her contention that the
gover nnment coul d have di scovered evi dence denonstrating that Koen's
testinony was false is that the governnent was not aware that
Koen's testinony was false.® Thus, assum ng arguendo that Koen

perjured hinself and that testinony was material, Redd has not

2 Redd has presented this Court with certain evidence and
contentions not presented to the court below. W w Il not consider
factual issues not presented to the district court. See Varnado v.

Lynaugh, 920 F.2d 320, 321 (5th Gr. 1991).

3 In her 8§ 2255 notion, Redd clainmed that the governnent
failed to investigate certain |eads regarding the source of her

personal cash flow. It is unclear whether she is raising that
claimon appeal. |In any event, because this Court rejected that
claimon direct appeal, we wll not now consider it. See United

States v. Kalish, 780 F.2d 506, 508 (5th Cr.) cert. denied, 476
U S 1118, 106 S.Ct. 1977 (1986).
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shown that the prosecution actually knew or believed the testinony

to be false or perjured. May v. Collins, 955 F.2d at 315. The

district court properly denied relief on this claim

V. I NTRODUCTI ON OF EVI DENCE CONSTI TUTED UNFAI R SURPRI SE

Redd next contends that the governnent introduced 385 checks
into evidence at trial that were not disclosed to her during
pretrial discovery. |In her 8§ 2255 notion bel ow, Redd argued that
the trial court erred in denying her notion for a mstrial when it
was determned that the defense was not given certain "vita
docunents." She further contended that because she did not receive
"the required docunents [she] was at a conpl ete di sadvantage to be
able to ascertain in advance that 117 of the checks did not have a
teller stanp, checks were cashed while [she] was out of state,
[and] that checks did not conply with the governnent's schedul e of
monet ary funds/deposits.™

In the court below, it is apparent fromthe parties' pleadings
and the magistrate judge's report that the "vital docunents”
referred to were the cash paid-out tickets and not the 385 checks.

We therefore need not reach this contention regarding the checks

because it is raised for the first tinme on appeal. See Varnado v.
Lynaugh, 920 F.2d 320, 321 (5th Cr. 1991). Even assunming the
contention is properly before us, it is without nerit. There is no
indication in the trial transcript that the defense was surprised
by the i ntroduction of the checks. Wen the governnent offered t he
checks into evidence, defense counsel stated as follows: "W have

not had the opportunity to fully examne it, although we briefly
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examned it the other day, Your Honor. But as long as he
represents that it corresponds to the list--he furnished us a |ist
before the trial--we have no objection to it." Al so, the defense
introduced the list of checks into evidence as Defense Exhibit D
There is no reason to believe that Redd was surprised by the
i ntroduction of the checks into evidence.

Mor eover, Redd placed before the jury evidence that sone of
the checks did not bear teller stanps, that she was out of town or
no | onger enployed by Koen when sone of the checks were cashed,*
and that sone checks thought by the governnent to be anong those
enbezzled in fact were not. Def ense counsel argued the
significance of these points to the jury. Thus, Redd has not shown
that she was prejudiced by the timng of the disclosure. The
district court properly denied relief on this claim

V. CONCLUSI ON

For the reasons set forth above, the judgnent is AFFI RVED

4 On direct appeal, we stated that "the inclusion or
exclusion of a few checks fromlate February 1980 does not | essen
the sufficiency of proof that Redd had failed to report a
substantial anmount before then."
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