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(SA-93-CR-34-1)

(March 1, 1995)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.

PER CURI AM *

Buddy Ray Gunn appeals his conviction for possession of nore
than 100 granms of a substance containing nethanphetamne wth
intent to distribute, in violation of 21 U S.C. 8§ 841(a)(1). Qunn
contends that the district court erred in denying his notion to
suppress evidence seized fromhis residence. W affirm

I

Linda Guthrie testified as a governnment witness in a crimnal

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this

opi ni on shoul d not be published.



case against her husband, Blair Qithrie, resulting in his
conviction and i ncarceration. Four years |later, after his rel ease,
M. Q@ithrie was arrested for a parole violation in Qakland,
California. Afewdays after that arrest, Ms. Quthrie answered the
door of her hone in Dallas, Texas, to accept delivery of a bouquet
of flowers. Wen Ms. GQuthrie signed her nane on the delivery man's
recei pt book, the man produced a gun and stated, "This is from
Blair." M. Quthrie struggled for the gun and was shot tw ce. An
anal ysis of the receipt book, which the assailant had dropped on
the ground at Ms. Q@uthrie's house, revealed the fingerprints of
Buddy Ray Gunn and his common-|aw w fe.

Four nonths | ater, Special Agent Wendel Frost of the Bureau of
Al cohol, Tobacco, and Firearns conducted a surveillance of 831
Overhill, San Antonio, Texas, the location |listed on United States
Probati on Records as Gunn's residence. Frost observed soneone
strongly resenbling Gunn working on a vehicle in the driveway. On
the sanme day, he discovered that the electrical utilities for 831
Overhill were in GQunn's nane, and that the San Antoni o tel ephone
book listed a phone nunber for GQunn at 831 Overhill, matching the
nunber listed in the probation records.

One nmonth later, Frost obtained telephone records that
revealed that a call was made from 831 Overhill to M. Guthrie's
residence two nonths after Ms. Quthrie's shooting. The records
al so revealed that three calls were placed from 831 Overhill to a
hotel in Dallas, Texas: one on the day before, and two on the day

of the shooting. Telephone records fromthe hotel indicated that
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four calls were placed from the front desk of the hotel to 831
Overhill on the day of the shooting. As a result of these
i nvestigations, Frost believed that Gunn was involved in the
assault on Ms. Cuthrie. He listed his findings in an affidavit
presented to a United States magi strate judge, who i ssued a search
warrant for 831 Overhill. Incident to the search of @unn's
resi dence, agents found and sei zed si zeabl e quantities of currency
and net hanphet am ne. @Gunn was i ndi cted for possession of nore than
100 granms of nethanphetamne with intent to distribute, in
violation of 21 U S. C § 841(a)(1l). The district court denied
Gunn's notion to suppress the evidence seized during the search of
hi s residence, and Gunn was convi ct ed.

@unn chal l enges his conviction, asserting that the district
court erred in denying his notion to suppress. Specifically, Gunn
contends that (1) the district court erred in concluding that
probabl e cause existed to suspect Gunn of the assault on M.
Quthrie, (2) the district court erred in concluding that probable
cause existed to search @Gunn's residence, and (3) the good faith
exception to the Fourth Anmendnent's exclusionary rule does not
apply.

|1

In reviewwing a district court's denial of a notion to
suppress, we utilize a two-part test, "(1) whether the good-faith
exception to the exclusionary rule applies, and (2) whether the
warrant was supported by probable cause."” United States v. Laury,

985 F.2d 1293, 1311 (5th Cr. 1993) (citing United States v. Leon,
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468 U. S. 897, 104 S. C. 3405, 82 L. Ed. 2d 677 (1984)); United
States v. Satterwhite, 980 F.2d 317, 320 (5th Cr. 1992)).
However, if the good-faith exception applies, we need not decide
the probable cause issue; therefore, we address first the good-
faith issue.?

When an officer's reliance upon the validity of a search
warrant issued by a magistrate is reasonable, the good faith
exception applies and we will not exclude evidence obtained from
the search. United States v. Mtchell, 31 F.3d 271, 275 (5th
Gir.), cert. denied, __ US. _, 115 S C. 455, 130 L. Ed. 2d 363
(1994); United States v. Fisher, 22 F.3d 574, 578 (5th Gr.), cert.
denied, __ US. _, 115 S. Ct. 529, 130 L. Ed. 2d 433 (1994).2 An
officer may rely in good faith upon the validity of a search
warrant unless the warrant is based on an affidavit "so lacking in
indicia of probable cause as to render official belief in its
exi stence entirely unreasonable.” Leon, 468 U S. at 923, 104 S.

Ct. at 3420.® This type of "bare bones" affidavit contains "wholly

1 When the good faith exception applies, a review ng court wll
ordinarily proceed to the probable cause issue only if the case presents a
"““novel question of |aw whose resolution is necessary to guide future action by
| aw enforcenent officers and magistrates.'" Laury, 985 F.2d at 1311 (quoting
[llinois v. Gates, 462 U.S. 213, 264, 103 S. C. 2317, 2346, 76 L. Ed. 2d 527
(1983) (White, J., concurring)); accord Satterwhite, 980 F.2d at 320. Because
t his case presents no such novel question of | aw, we do not reach Gunn's probable
cause issue. See United States v. Craig, 861 F.2d 818, 821 (5th Cir. 1988)
(determ ning staleness of information contained in affidavit was "primarily
factual in nature," and resolution of issue "would not give substantial gui dance
to lower courts and | aw enforcenment officials").

2 The reasonabl eness standard is an objective one. Leon, 468 U. S. at
919 n. 20, 104 S. C. at 3419 n. 20.

8 "[ Plrobabl e cause is a fluid concept))turning on the assessnent of
probabilities in particular factual contexts))not readily, or even usefully,
reduced to a neat set of legal rules." Gates, 462 U S at 232, 103 S. C. at
2329. A mmgistrate's probable cause determ nation is a practical, comon-sense
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conclusory statenents, which | ack the facts and ci rcunstances from
which a magistrate can independently determ ne probable cause.”
Satterwhite, 980 F.2d at 321. Thus, "[wlhere a warrant is
supported by nore than a bare bones affidavit, an officer may rely
ingood faith on the warrant's validity." Laury, 985 F.2d at 1311
see also United States v. Benbrook, 40 F.3d 88, 91 (5th G r. 1994)
(hol ding that officer properly relied "on a warrant supported by an
affidavit alleging nore than wholly concl usi onary statenents”). W
review the district court's determnation of the objective
reasonabl eness of an officer's reliance upon a search warrant's
validity i ssued by a magi strate de novo. Satterwhite, 980 F. 2d at
321; United States v. Wlie, 919 F.2d 969, 974 (5th Cr. 1990)).

The affidavit tendered in support of the search warrant
obtained for @nn's residence contained several itens of
information relating to the assault on Ms. CGuthrie:

1) Ms. CQuthrie testified as a governnent witness in a

case agai nst her husband, resulting in his conviction.

2) Ms. GQuthrie told agents that during the 1992 assault

on her, the assailant stated that "[t]hisis fromBlair."

3) @nn's fingerprints were found on the receipt book

dropped at the scene of the assault.
4) Probation records and the San Ant oni o phone book I|i st

831 Overhill as @nn's residence.

5) Tel ephone records for 831 Overhill revealed that calls
were placed to and froma Dallas hotel on the day of the
assaul t. Tel ephone records also indicate that a

t el ephone call was placed from GQunn's residence to M.
Quthrie's residence approximtely two nonths after the
assaul t.

decision, id. at 231, 103 S. C. at 2328-29, determ ning whether, under the
totality of the circunstances described in the affidavit, "there is a fair
probability that contraband or evidence of a crinme will be found in a particul ar
place," id. at 238, 103 S. C. at 2332. "Determining probable cause does not
require certainty, but only a probability that contraband or evidence is | ocated
inacertain place." Satterwhite, 980 F.2d at 321 n.5.
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6) Based upon Frost's experience in nurder-for-hire
cases, assassins comonly keep at their residence
evidence relating to the crinme, such as gas receipts,

hotel receipts, sales slips, conveni ence store receipts,

t el ephone nunbers, weapons, and information concerning

the i ntended target.

Gunn asserts that the good faith exception should not apply in
this case because Frost omtted i nformation fromhis affidavit that
was crucial to the magistrate's determ nation of probable cause.
The good faith exception does not apply "if the nagi strate or judge
inissuing a warrant was msled by information in an affidavit that
the affiant knew was fal se or woul d have known was fal se except for
his reckless disregard of the truth." Leon, 468 U S at 923, 104
S. C. at 3421.%* Thus, a defendant nust show intentional or
reckl ess conduct; "[a]llegations of negligence or innocent m stake
are insufficient." Franks v. Delaware, 438 U S. 153, 171, 98 S
. 2674, 2684, 57 L. Ed. 2d. 667 (1978). An affidavit supporting
a search warrant enjoys a presunption of validity, Franks, 438 U. S.
at 171, 98 S. . at 2684; United States v. Breckenridge, 782 F.2d
1317, 1322 (5th Cr.), cert. denied, 479 U.S. 837, 107 S. C. 136,
93 L. Ed. 2d 79 (1986); therefore, Gunn nust "nake a substanti al

showi ng that the affiant nade the statenent, or om ssion, know ngly

or with reckless disregard for the truth,” Benbrook, 40 F.3d at 92.

4 In creating the good faith exception, the Suprenme Court recognized

four instances in which suppression remains appropriate: "(1) [T]he magistrate
issued the warrant in reliance on a deliberately or recklessly fal se affidavit;
(2) the magi strate abandoned his judicial role and failed to performhis neutral
and detached function; (3) the warrant was based on an affidavit “so lacking in
i ndici a of probable cause as to render official belief inits existence entirely
unreasonable;' (4) the warrant was so facially deficient that it failed to
particul arize the place to be searched or the things to be seized.” United
States v. Gant, 759 F.2d 484, 487 (5th Gr.) (citations omtted) (sunmarizi ng and
quoting Leon, 468 U. S. at 923, 104 S. . at 3421), cert. denied, 474 U S. 851

106 S. . 149, 88 L. Ed. 2d 123 (1985).
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@unn must also show that "inclusion of the omtted information
woul d render the affidavit insufficient to support a finding of
probabl e cause.” United States v. Cronan, 937 F.2d 163, 165 (5th
Cr. 1991) (upholding search warrant in case in which inclusion of
omtted information did not vitiate affidavit).

@Gunn alleges several omssions which, according to @unn,
justify a rejection of the good faith exception.® The first four
om ssions of which Gunn conplains, are, in substance, | egal
concl usi ons concerni ng the guantum of evidence contai ned in Agent
Frost's affidavit.® These allegations go to the propriety of the
magi strate's probable cause determination on the information
provided, and not to whether Frost intentionally or recklessly
omtted material information from the affidavit. As for the

remai ning all eged om ssions, there is no indication in the record

5 The alleged omissions are: (1) Law enforcement officers had no

evidence that Ms. Quthrie was involved in M. Guthrie's parole revocation; (2)
| aw enf orcenment officers had no evidence that the attack on Ms. Guthrie's was an
attenpted murder for hire; (3) | awenforcenent officers had no evi dence t hat Gunn
was in Dallas around the tine of the attack on Ms. Quthrie when phone calls were
pl aced fromthe Preston Suites Hotel to GQunn's residence; (4) |aw enforcenent
of ficers had no evi dence connecting Gunn to the attack on Ms. Quthrie, save the
fact that Gunn's fingerprints were found on the recei pt book I eft at the scene;
(5) the check through the organization FIN SIN revealed no bank or credit
accounts in Qunn's nane; (6) M. GQuthrie was incarcerated on the date of the call
fromQ@unn's residence to M. CQuthrie's; (7) Ms. Quthrie failed to identify M.
@unn froma photo spread. Additionally, @Qunn asserts that Agent Frost falsely
stated in his affidavit that Gunn was not enpl oyed, had no place of business or
office, and had no residence other than that at 831 Overhill.

6 Gunn directs us to no authority for the proposition that |aw
enforcenent officers nust draw | egal conclusions fromthe infornmation provided
inan affidavit in support of a search warrant. Cf. United States v. Brown, 941
F.2d 1300, 1303 (5th CGr.) (facts rather than mere conclusory statenents are
required to provide nagistrates with sufficient information upon which to base
judgnent), cert. denied, 502 U.S. 1008, 112 S. Ct. 648, 116 L. Ed. 2d 665 (1991).
Nor nust the affiant detail every stepin the investigation. 1d. at 1304 ("There
is no requirement that an affidavit detail the manner in which the affiant
gathered information . . . ."); United States v. Mieller, 902 F.2d 336, 342 (5th
Cr. 1990) (refusing to require officer to include "every elenent of his
reasoni ng process in the affidavit").
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that Frost intentionally or recklessly failed to include the
information.” See Mueller, 902 F.2d at 341-42 (refusing to infer
intentional or reckless falsity from inaccurate or inconplete
statenments in affidavit because om ssions failed to render bal ance
of statenents m sl eadi ng).

Moreover, evenif Frost intentionally omtted the i nformati on,
none of the alleged omssions is material to the determ nation of
whet her probable cause existed either to suspect Gunn of the
assault® or to search 831 Overhill. Frost's investigations
i ndi cated that GQunn resided at 831 Overhill. Were Gunn nmay or may
not have resided in the past has no significant bearing on whet her
t he evi dence sought was likely to be found at his | atest residence.
Li kewise, even if Frost intentionally msled the nagistrate
concerning @nn's enploynment status,® the fact that GQunn had a
pl ace of enpl oynent does not inpinge on the |ikelihood of evidence
being found at his residence. Therefore, evidence of other
residences or a place of enploynent is not material to probable

cause here because all the affiant nust do is "establish a nexus

l Frost testified at the suppression hearing that, although the

investigation into GQunn's banking and credit activity through FIN SIN reveal ed
no accounts in Qunn's nane, such inquiries were not fool proof but rather only as
accurate as the information provided by reporting institutions. Frost also
testified that the sensitivity of the investigation precluded further inquiry
into the availability of storage facilities at Gunn's school or other previous
resi dences.

8 @unn conplains that Frost failed to indicate in his affidavit that
Ms. Quthrie didnot identify Gunn froma photo spread. Although this infornmation
m ght be material if supported in the record, the record does not reflect whether
Ms. Guthrie in fact failed to identify GQunn as her attacker

9 Frost's conclusion that Gunn was no | onger enployed rested upon
i nformation obtained from @nn's probation officer
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bet ween t he house to be searched and the evidence sought." Laury,
985 F.2d at 1313. Mdreover, we allow that nexus to be established
t hrough normal inferences as to where itens sought would typically
be located.® W find it reasonable to infer fromthe information
inthe affidavit that evidence of the assault on Ms. Guthrie could
be found at @unn's residence.'* Accordingly, we hold that the
officer's good-faith reliance upon the validity of the search
warrant was obj ectively reasonable, and the district court properly
denied Gunn's notion to suppress the evidence obtained during the
sear ch.
11

For the foregoing reasons, we AFFIRM Gunn's conviction.

10 Laury, 985 F.2d at 1313; Gant, 759 F.2d at 488; United States v.
Freeman, 685 F.2d 942, 949 (5th Cr. 1982).

1 See United States v. Pofahl, 990 F.2d 1456 (5th Cir.), cert. denied,
__us _ , 114 s . 266, 126 L. Ed. 2d 218 (1993):

The justification for allowi ng a search of a person's resi dence when

that person is suspected of crimnal activity is the common-sense

realization that one tends to conceal fruits and instrunentalities

of acrime in a place to which easy access nay be had and i n which

privacy is neverthel ess naintained. In normal situations, few

pl aces are nore conveni ent than one's residence . .o
Id. at 1475; see also Laury, 985 F.2d at 1314 (approving reliance on agent's
statenents that, based on his experience, individuals involved in that type of
crime woul d keep evi dence at their honmes, and uphol di ng warrant i ssued two nont hs
after bank robbery because suspects likely to retain evidence); United States v.
Thomas, 973 F.2d 1152, 1157 (5th G r. 1992) (finding inference that evidence
woul d be at suspect's hone reasonabl e because evi dence not at scene of crine);
United States v. Pace, 955 F.2d 270, 277 (5th Gr. 1992) (sane).
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