UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8691

JULI AN SCOTT ESPARZA,
Pl ai ntiff-Appellant,
ver sus
HERBERT L. SCOTT, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(92- CV-607)

(May 27, 1994)

Bef ore W SDOM and JONES, Circuit Judges and COBB, District Judge.
PER CURI AM **

Appel lant Julian Scott Esparza filed a 8 1983 action
agai nst Warden Herbert L. Scott, Assistant Warden Bryan Hartnett
and ot her enpl oyees of the Ransey | Unit of the Texas Departnent of
Crim nal Justice (TDCIJ-1D), conpl ai ni ng t hat he was

unconstitutionally strip searched on three or four occasions in

District Judge of the Eastern District of Texas, sitting by
desi gnati on.

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



1992. He al so asserted that although he reported the incidents to
those in authority, Scott and Hartnett took no corrective action.
He sought injunctive relief and noney danages. The magistrate
j udge recommended denying relief, and the district court agreed.
We vacate and remand for further proceedings.

Responding to Esparza's "notion for summary judgnent,"
Scott and Hartnett, who alone had been ordered by the nagistrate
judge to respond to the conplaint, rested upon the prison strip
search policy. Under that policy, TDCJ-1D officers are authori zed
to conduct visual strip searches "to insure the safety of inmates
and staff alike and to reduce the presence of contraband.”
Adm nistrative Directive No. AD03.22 (rev. 4), My 12, 1989.
Further, the directive authorizes strip searches only "when
directed by specific unit post orders, unit or departnental policy
or when a supervisor believes there is reasonabl e cause to warrant
such a search.™ The prison officials apparently believed that
because Esparza was transferred, shortly after the events in
gquestion, to a program for physically aggressive nentally ill
of fenders, his nental condition nust have justified the searches.
Apart from making this assunption, however, the prison officials
attached no docunentary evidence or affidavits to establish that
Esparza had been so classified at the tine of the strip searches.
They supplied neither any evidence of "unit post orders, unit or
departnental policy" nor of "reasonable cause" to justify the

searches in terns of the prison policy directive.



| f Esparza was in segregated custody or nentally ill at
the tinme of the strip searches, our precedent clearly condones the

officials' actions. Hay v. Waldron, 834 F.2d 481 (5th Cr. 1987).

The appel |l ees, as stated, did not show that this was so.

| f Esparza did not fall in the class of prisoners or
ci rcunst ances covered by Hay, then the case becones sonewhat nore
conplex. The circunstances of Esparza's searches, whether those
searches conported with AD 03. 22, and whether the policy serves a
| egiti mate penol ogi cal interest are anong the facts and i ssues t hat

may have to be explored. See, e.qg., Covino v. Patrissi, 967 F.2d

73 (2d Cr. 1992) (uphol ding randomvi sual strip searches in prison
based on fourth anmendnent bal ancing test).

For now, suffice it to say that the record does not
assure us that the strip searches conducted on Esparza fall within
t he hol di ng of Hay, hence, the summary judgnent cannot be sust ai ned
at this tinme. Further proceedings are necessary to elucidate the
facts and legal issues in the case. We decline to speculate
further on the skeletal record.

For these reasons, we vacate the district court's
j udgnent of di sm ssal and remand for further proceedi ngs consi st ent
herew t h.

VACATED and REMANDED.



